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Hish Court Refuses to Trespass in Rail Union Case 



*y BANNING R WMITTIN OTOH* 

The Supreme Court ruled yes- 
terday that Congress Intended the 

ur tsdic tiqgaljdlBPulE* at. railroad 
miarjs^ to be settled without re* 
:tftff3§ to the Federal court* as a 

inal arbiter. 
Concurrently, it upheld the con- 

tctions of 18 Minnesota members 

f the Socialist Workers* Party 
Tho were found guilty of plotting 
che overthrow of the Government. 



union appeal from action bj the 
national mediation baard ordering 
ani election to determine union 
representation between rival 
organizations in one craft 



Dissents in Two Cases 

The court in effect rigJH _in two 
railroad 
Railwa; 
ioT 

union controversies. Justice sfcule 
Owen J. Roberts and Stanley 
Reed dissented from both deck 
siona* Justice Robert H* Jackson 
duescted in one cast* 



the first opinion involved at be explicit and the purpcae to af-f 



Justice William O. Dougtas not chosen to treads 



wrote the majority opinion in 
which the court denied, 4 to 3, its 
authority to review board deci- 
sions. He said court review is not 
necessary to protect rights created 
by statute law. 

Courts "Should Net Ruin In** 



In the second, case, Involving two 
railroads and two unions, the 
court decided it lacked power to 
on labor contracts agreed on 
»y those parties. Douglas said the 
mediation act did not embrace 
judicial remedies. 

"The command of the act should 



ford a judicial remedy plain be- 
fore an obligation enfbrclble In the 
courts should be implied/' he said. 
He added that th* courts should 
not "xrush in where Congress has 



In the Socialist case, the court 
denied the 18 members' joint ap- 
peal based on the contention that 
they had been deprived of free 
speech. They were convicted In 
Minnesota District Court botfc far 
advocating overthrow* of the Gov- 
eminent and violating the Allen 
Registration Law* 

In other decisions or orders, the 
court: 

^ 1. Ruled seven to one that the 
sale of oil and gas leases for lnvesi 
ment purposes constitutes sale of 
"security" and hence is within tb 
Federal Securities Law. 

2. Reversed, tha action of 



New York Court of Appeals enjc 
ing a union from picketing t. 
cafeterias where no labor disput 
allegedly existed. 

To Hear Liquor Cat*' 

3, Agreed to hear oral l_, 

in a case Involving legality of j 
shipments to a military reservi 
in OUahomir-*<iry Stat*. 

Ruled six to three In toe cm 
Frank Roberts, Huntsvilie, 
that Federal courts lack legal i. 
to Impose a new sentence on a r 
son convicted of a Federal offer 
if probation privileges are vtolat 

S, Ruled that Joseph Dott 
weich. general manager of a 
falo pharmaceutical firm, was 
sponsible for misbranding of 
products by the company in ^ 
tion ot the Federal Food and ] 
Act 
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High Court Rule 
Wrangle Looms 



In 2 Big Cases?/ 

By BANNING E. WHITTINGTOX 

A tight para lleling In intensity 
P resided KqOSfeTgttB titStPTffi fc u* 
pr^mo Cmjrt: reorganization "^am- 
palm in 1937 may de velop abo ut 

the toibunal mfi^htit EhT^ tlm* th« 



caief Exe catSYe will b e an axiiaDk 
er. aiLuouph he uiEimaiely -m*y 
tafcean active hand* 

At issue are_ i hree mo ves _jp 
change th e court's _l$g&l Quorum 
without changing th* mmfrttui' 
size _of the bench, y^js fc proposed 1 
so >ha£, two cases of great import, 1 
now hanging fire, could bafreop-l 
enitd — 



Fltje Constitute Quorum 

They are the Goyernme 
t rust s uitagainsE 



„:'5 anti- 




'""Six Justices have constituted a 
quorum since the days when the 
tribunal numbered 11. In the Alcoa 
case, four of the present nine jus- 
tices — Chief justice Harlan F, 
Stone and Justices Stanley Reed, 
Prank Mumhv anri Rrtber* H 
Jackson— have' disqualified them- 
selves because of prior connection 
with the Department of Justice. 
J A quartet of justices whose 
{names have never been made pub- 
lic, alao have held themselves In* 
eiigibft In the North American 
case, tfvith both actions thus t fed 
up thdt court has transferred th *m 
to a jfoecial docket— pending fie- 
jvelopments. If 
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Prospective Ways Out 

At present there are two pros- 
pective ways out. Congress tan 
pad a law changing the quoxtpm 
ruU, or the cases can lie in alky 
ancU until the court's membership 
is ^shuffled. 

Three remedies thus far pro- 
posed have come in for violent 
criticism for fear that if the legal 
quorum were reduced the court 
would be "unbalanced" and conse- 
quently become unrepresentative 
of the true court majority* 

One Is a biU by Representative 
iiaitou vv\ Simmer* Ci-r.}* of 
Texas* chairman of the House 
Judiciary Committee, under which 
five justices would constitute r a 
bench — or quorum— permitting de- 
cisions on a three-to-two divided 
basis. 

The American Bar Association's 
reaction was instant. It called 
the bill "ad hoc in character. 1 * 
This means that the cases tied up 
might be cleared but that there 
would be established a dangerous 

majority could adjudicate ques- 
tions of sweeping* national Im- 
portance. , 

Other Measures Proposed 

A second plan — by Representa- 
tive Zebulon Weaver (D,), of 
North Carolina, would automati- 
cally remand . the cases to the 
Circuit Courts of Appeals where 

I they originated. f 

The third alternative— 4ps~ 
gested by Representative Elites 
Ke&uver (D,), of Tennessdfc— 
wotfld authorize retired Justice^ to 
ful ii quorum, 

Sltould any of the plans be 
puslied. a long, bitter fight is cer* 
tain, 
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HIGH COURT BACKS I 
SECT DRAFT CHARGH 



Upholds Conviction of Minister 

fjfe*^ Who 

Evaded Induction 



*> 



WASHINGTON, Jan. 3 (#V~The 
Supreme Court ruled today that 
draft registrant who objects to the 
classification given him by a draft 
board muit report /or duty before 
ha can test In the courts the valid- 
ity of the board'! action. 

The 8-to-i opinion by Justice 
Hugo U Black, with Justice Frank 
Murphy diasenting, aatd it was 
"well understood*' that "dire conse- 
quences might flow from apathy 
and delay" and that the Selective 
■ Service Act was passed "to mobilize 
national manpower wtth the speed 
which that neceaatty and under* 
standing required." 

Justice Black explained that an 
order to report for induction wax 
not "the equivalent of acceptance! 
for service" because "the selected 
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may still be rejected at the induc= 
tion center and the conscientious 
objector who is opposed to non- 
combatant duty may be rejected at 
the civilian public service camp " 
'^hus/' Justice Black asserted, 
a board order to report is no more 
than a necessary Indeterminate 
step In a united and continuous 
process designed to rilae an army 
speedily and efficient^." ■ 

^■ T fe?* clsion *Pectfically involved 
Nicflfralbo of West Newton, Pa„ 
a member of Jehovah's vVitneaee* 
Mr* Falbo contended that he should 
have been classified as a minuter 
completely exempt from 
traimnt; and service. ^iteernit 

Instead he was claaalfied as / Si 1 a l l 
conscientious objector and was or- 
dered to report for work under 
civilian direction at Big Flats, N. Y, 
^ failed to report and. wa* aen- 

»y tha Federal court at Pittsburgh, 
!■ ™ Oovernmant argued More 
the court that Mr, Faifes's e~^ 
tiona to hia elaaeittcaUon onUdba 

■!S!2L by a *P l **2* ^r a wilt of 
habeae corpu* after reporting for 
duty. But Mr, FW* oontSided 

the 



the criminal prc^eediuj^a^niirht 
against rim for failure to reporT, 



y 









Justice Black's majority opinion 
which confirms the district court 
ruling said that "Congress was not 
required to provide for judicial in- 
tervention before final acceptance 
of an Individual for national 
service." 

In hi* dissent, Juattc* Murphy 
said that there was no "express or 
Implied barrier" in the Selective 
Service Act to the granting of ,+ a 
f uli judicial review of induction or 
ders in criminal proceedings," 
j„* The Sup*** 1 * Court refused to 

mllitary^lreview the conviction of Sidney 
of New York on a HBKF& 
„ line to report for Induction 
Into the Army after his claim for 
classification aa a conscientious 
objector had bean denied* 

Mr, eernit, sentenced te three 
yean' imprieonment by the Federal 
court at New York, contended that 
hejcottM not aubmlt to Induction 
www vMaxinr hi* coneeteace. 

ljia Juatlca Department aaserUd 
that the proper procedure waa to 
■ppaar tor induction and than seek 
a writ of habeas corpus to teat the*. 
^ty « tto, boards 1A cjaaatfl-^^ 
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Seconded by Frankfurter 



\ 

Roberts Says Court Flipflops 
Confusing to Lower Tribunals 



By Mary Spargo | 

Vigirous.critlcMkof the present 
"tendency" of thV supreme Co urt ' 
to disregard precedent to suclrtn 
; extent aa "to shake confidence In 
the consistency of decision and | 
leave the courts below on an un- 
charted sea of doubt and difficulty'* 
was disclosed yesterday in an opin- 
ion written by Justice Owen J. 
sxo ie. t *, 

' Justice Felix Frankfurter joined 

in Roberts' opinion, which cited 

( the court's flipflops on various de- 

> cisions concerning the Jehovah 

witness sect. 

The dissenting opinion referred 
to a "modern instance" of mem- 
bers of the court making a public 
announcement of a change of views, 
with a citation referring to an 
opinion in which Justices Black:, 
Murphy and Douglas revealed that 
they had changed their minds on 
the Jehovah Witness flag salute 
case. . 

Early last month Justice Black 
wrote a concurring opinion solely 
devoted to taking issue with the 
reasons given by Frankfurter for 
dissenting from a majority opinion. 
Black was joined by Murphy, The 
split attracted more than usual at- 
tention becaused all three Justices 
—Black, Murphy and Frankfuter — 
wire appointed to the bench by 
President Roosevelt and were re- 
garded as a * liberal team*' which 
Wfjuld work together. 

The strongly worded dissent j* 
Justice Roberts criticizing the Ucki 
l*£ consistency la the court was! 



JUSTICE ROBERTS 



handed down Monday in an ad- 
miralty case (Mahnich v. The 
Southern Steamship Co.;, Justice 
Roberts charged that the court's 
majority opinion nullified an ear- 
lier decision of the 'Supreme, CoArt 
"which has stood unquestioned i lor 
10 years." j 

"Th* evil resulting from o^ ;r- 
ruiing earlier considered decisions 
must be evident/' Justice Roberts 
opinion said. 

**ln the present case, the court 
below naturally felt bound to toi- 
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low and apply the law »m clearly 
announced by this court If tfti- 

fauts and lower Federal cdi 
^rtinot to do so, the law becoi 
^ior« chart to govern conduct fSut 
a game of chance; Instead of set- 
tling rights and liabilities it un- 
settles them. Counsel and parties 
wUl bring and prosecute actions In 
the teeth of the decisions that such 
actions are sot maintainable en 
the not Improbable chance that 
the asserted rule will he thrown 
Overboard: Defendants will not 
know whether to litigate or to 
kettle, for they will have no assur- 
ance that a declared rule will be 
followed. But the more deplorable 
consequence will inevitably be that 
the administration of justice will 
fall into disrepute. Respec* for 
tribunals must fall when th| bar 
and the public come > understand 
that nothing has been sVid in^prior 
adjudication has force In a current 
controversy* 

Growth Allowed For 

"Of course, the law may grow 
to meet changing conditions. I do 
not advocate slavish adherence to \ 
authority where new conditions re- 
quire new rules o( conduct. But 
this is not such a case. The tend- 
ency to disregard precedents in the 
decision of cases like the present 
has become so strong In this court 
of late as, In my view, to shake 
confidence in the consistency of 
decision and leave the courts be- 
low on an uncharted sea of doubt 
and difficulty without any confi- 
dence that what was said yesterday 
will be good tomorrow, unless In- 
deed a modem instance grows Into 
A custom of members of this court 
to make public announcement of 
]m ^bange of views and to indicate 
that they will 'change their votes 
~onf the same question wften an- 
other case comes before the court 
This might, to some extent, ob- 
viate the predicament in which 
the lower courts, the bar and the 
jmbllc 0nd themselves*" 
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Roberts* reference to "changing 
condition*; wii Interpreted ati a 
iwible reference to his Vhra 
isnge of decision in regaxdp to 
linimum wage laws for wonjjen. 
[n 1036 Roberts voted with thefea- 
lorlty to hold unconstitutional a 
;New York law fixing minimum 
-Wages for women. Less than a year 
later the court sustained a similar 
Washington State law by another 
/-to-4 decision, with Roberts 
switching his vote to make the ma* 
Jority. This decision came In the 
midst of the bitter Senate con- 
Itroversy over President Roosevelt** 
unsuccessful plan to reorganize the 
Supreme Court by adding six Jus- 
tices, a proposal attacked is a 
"court packing*' plan. During the 
Supreme Court fight, Roberts was 
frequently referred to as the court's 
r swing man.** 
Cites Jnne 1940 Decision 

- The citations feiven by Roberts 
In connection with the modi hi 
right-about face tendency of me fi- 
bers of the court go back to Julie, 
1940, when the majority, in a deci- 
sion written by Frankfurter on a 
Jehcvah Witness case, held that a 
public school requirement of a 
salute to the fVg was constitu- 
tional. Chief Justice Harlan F. 
Stone was then the lone dissenter. 

- In June, 1942 the court split, 5 
to 4, in upholding the right of three 
cities to impose license fees on 
members of the Jehovah's Witness 
sect distributing religious litera- 
ture. This time Justices Murphy, 
Black and Douglas joined with 
Stone in dissenting, and the first 
three named added: 

''Since we joined in the opinion 
k the Cebitis (flag salute* case, 
think this is an appropriate 
:asion to state that we now lib- 
^ve it was wrongly decided.** IV 
< in October, IMS, the Fourth C§M 



£uit Court of Appeals cited the fact 
hat four members of the V. S. Sp- 
ireme Court believed the nafi* 
iblute decision incorrect in u]i- 
tjplding the Jehovah Witness fight 
against the flag salute in Welt 
Virginia schools. 

May 4, 1(H3, the Supreme. Court 
reversed it* previous stand on the 
constitutionality of municipal 
license taxes on the sale of reli- 
gious literature. This time the 
court upheld the Jehovah Witness 
sect in a fight against such munici- 
pal ordinancees in a 5-to-4 decision, 
with tne scales tipped by the addi- 
tion of Justice Hutledge, who re- 
placed former Justice Byrnes, now 
War Mobilization director. This 
time ^ Roberts, Frankfurter, Jack* 
son andOteed were in the minority. 
June 15, 1943, the Supreme 
Court Wrerruled its 1940 declsfan 
on the ftjtg salute, with Frankfurter 
and Roberts consistently dissenting 
and joined in their opinion \y 
J Justice Reed. 
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reedom Of Worship, 

The curious and confusing coavolutiojls of 
Supj-gfilfi^ CftUTt in interpreting the (first 
Amendment are doubtless due to the •'com- 
plexity of tN- problem raised by the sec- 
taries callejfte hovah's Witnesses who for 
several years past have been providing the 
court with a series of troublesome test 
cases. The creed of the Witnesses is 
apocalyptic; they believe that Armageddon 
is close at hand when the righteous (mean- 
ing themselves) shall triumph and their 
enemies be laid low. Their faith anfl their 
methods are fanatical; they regard pother 
religions not merely as heresies, but its sa- 
tanical inspirations; and consequently have 
little regard for the religious sensibilities of 

thers + They consider the Government itself 

odless and rejoice in the thought of Its inv 
iimaent destruction/ yet rarely hesitate to 

ivoke its protection. They appear to invite 
rather than to avoid repression or perse* 
cution, and there is some reason to* be li We 
that they welcome the publicity whi<Jh their 
frequent conflicts with local and Stflie au- 
thorities have brought them* ** 

Thf dilemma of the court lies in this: in 
upholding local ordinances or State laws 
undev which the Witnesses have been prose- 
cuted, precedents may be established which 
fOvill ultimately react against other religions. 
' The principle, for example, that school chil- 
| dren belonging to the *ect may oe compelled, 
[Seven against conscience, to offer homage to 
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the flag, coiW easily be extended to c< to* 
pelling oaths from persons who have Ire* 
ligious scruples against swearing. The prin- 
ciple of regulating religious activity by li- 
cense or taxation could, if it became ex* 
E ftfli a ntH * directed agalns^almost every re* 
! ligious body. The principle that a secular 
court may prescribe which actions do or do 
, not constitute worship, is one that scarcely 
any religious body could accept Such prfl 
cip{es, in fact, if once established in fa 
would modify the constitutional prineij 
of freedom to one of mere toleration. 

It may be granted, of course, that there 
is a theoretic limit even ' to freedom of 
worship. The limit would seem to be* pre* 
cisely at the point where the. freedom of one 
religion collides violently and injuriously 
with established moralities. No one would 
say seriously, for example, that ritual can- 
nibalism as practiced by the Aztecs or infantt 
immolation as practiced by tbe ancient 
votaries of Moloch, or polygamy as practiced 
in certain patriarchical societies are entitled 
to protection under the law. But in the ab- 
sence of overt injuries to persons or to tra- 
ditional moralities — and, mm far as we know 
no one has alleged either against Jehovah's 
Witnesses— we should like to seV these esses 
decided on the side of freedom. For if tab 
one vital freedom is narrowly restricted, 
o rier c onstitutional rights will be 
^5opWy + 
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u preme Coi flrt 

ntrqversy I b 
lares Again 

^ Justice Felix Frank furter added 

^- C ih fn#i sasas tn the jNin^pft, 



Bniguprejga Court ius- 
. L ..*?» *5 InterpretiUo frof 
] «SnEgoS5. , Uf,_ Uy . eejfS&i 

,%lt M« colleagues "Tit r«inrt1ny 



!>™tiitt*usl«'' to i "wholly novel 

{ f ^Mi tttrt YlrtMillr [ h * m *-y 
ffirds Justices BUck go d Murphy 
f j^* a sasnth ago 

;^renl 



infcfaftar^ viawm flnjUHt^Tata 

m aking . 

developed over 




decision j gat ajrederal 

S flte eoarta. ha s exclusi ve pow er 
talhr ftwa fnr aUprncjfrjriMjrap. 
rft fcnto* in the 8Ute courts a cor- 
undergoing reorganisation 
u aer t^TFe?eTaTTOlXrui)teV Act 
jjfrankfurtar agreed ~5HI 
justice that In this p 

the bankruptcy pourt 



determine the fees 
hjpeutly expressed opposition, In 
a^ concurring opinion, to the 
inda which the Supreme Oevrt 
Jer Ha finding t 
case Involved the reorgant- 
<sf the Reynolds Investing 
IncVi* the Federal District 
, of New Jerfey* Three attpr- 
acting for the debtor, and later 
trustees for tha company, filed 
In the New York courts to col* 
certain claims. Before judg* 
were returned, the attorneys' 
ifrere discontinued. There* 
under New York State judt* 
law and in conformity with 
^ rengetnettt in the reorganiia- 
i proceeding, the three sued An 
State courts to obtain fees for 
and were awarded 



tsttot Douglas' opinion decli 
t under Aapter 10 of the B 
JUt» Congress bad eenf ei 
ount and exclusive" Jj 
on the bankruptcy court 
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tha reorganisation suRer- 
_. prior proceeding in eijher 
federal er State cctM, ilhe 
Iptcy court la the one wljlch 
lorlsed to? allow the 'reasefc- 
^oata and expenses' incurred 
- — th#- prior proceeding, ** the 
odfcUtt aatit l - 

%t frankfurter asserted that 
frjfrthe beginning Congress had 
allowed Federally created rights to 
be enforced In State courts "not 
only by the general implications 
of our legal system but also by ex- 
plicit authorisation/' 

He declared that the Constitu- 
tion does not give the Bankruptcy 
Act supremacy over the right of 
States to determine whrt shall be 
litigated In their courts, and 
under what conditions/ 

-And certainly/ 1 he added, "such 
a wholly novel doctrine of constitu- 
tional law should not be reso: 
jgretultouely when the case 
us can be disposed of on 
iclusive ground that the 111 
conducted in the New Y< 
irts was conducted under an ar- 
rangement consonant with hew 
York law . . .* 
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Court Discord Bared Again 
In Split on Jehovah Case 

Discord on the Su££SB tt flffl rt f ynf ' fc ctty ' devotes the Income to 



bench was again revealed yester- 
day with a minority of three, head- 
ed by Justice Frankfurter, charging 
that a majority opinion had "start- 
ling implication*;" leading to the 
establishment of the press "in a 
class • part, untouchable by taxa- 
tion." 

This interpretation was ridiculed 
by Justice Murphy of the majority 
who warned, in his turn, that the 
taxing power Vin the hands of un- 
scrupulous or bigoted men could 
be used to suppress freedoms and 
destroy religion*" 

Divided Six to Three 



religious ends* Must Jt, therefore, 
be exempt from pairing Its share 
of the cost of government's pro- 
tection of its property? 

M The decision now rendered 
must mean that the .guarantee of 
freedom of the press creates an 
immunity equal to that here up- 
held as to teaching or preaching' 
religious doctrine ... It is un- 
thinkable that those who publish 1 
and distribute for profit newspa- 
pers and periodicals should sug-| 
gest that they are in • class apart, | 
untouchable by taxation . . . The] 
imputations of the present deci- 



sion are startling/* 
The court was divided, six to Justice Murphy, in e separate! 
thcee, in reversing the conviction opinion concurring with the ma- 
of Lgttar Foliett, of McCormick,! jority, ridiculed this reasoning J 
S. C. t flfeqova h's yitn esstf or sell- 1 "i t is claimed that the effect of 
ing reftfeions^teratUTe' without a' our decision is to subsidize re- 
boot agent's license, | ligion/* he wrote, "But this is 
The court has previously ruled merely a harsh way of saying that 
in similar cases that peddlers of re- to prohibit the taxation of re- 
ligious tracts could not be taxed ligious activities is to give sub- 
for a license. The only difference j stance to the constitutional right 
in Follett's case was that he wasi f religious freedom." \ 
a resident of the town where the! 

sale stook place, and the principals Income Not Taxed [ 

in other cases had been itinerant 



salesmen. The majority held the 
residence of the salesman made no 



Concerning the references to 
Trinity Church and use of the de- ! 



residence 01 tne salesman maae «", v:"' w * ~—;-» -»« «»* ~* «.« «^ 

difference— the tax was unconsti- cision in reference to freedom of, 

**..** i - speech a»d cress. Muruhv de-: 



tutional. ^ 

Although the question involved 
thus was a narrow one, six of the 
nine justices saw fit to air their 
views separately on the meaning 
of the First Amendment to the 
Constitution, which specifies 



prohibiting 

leligion); or abridging the free- 
dom of speech, or of th($ press/' 

Wanted Conviction Upheld 

I Justice Frankfurter, with Jus- 
tices Roberts and Jackson concur 

{ring, asserted the conviction of 
Foliett should have been unheld. 
"Here, a citizen of the communl- 

] ty, earning his living by a religious 

activity, claims Immunity from 

contributing to the cost of Govern- 
ment under which he lives," said 
their opinion, "Unless the phrase 
'free exerclst,' embodied in the 
First Amendment, means that 
government must render service 

, free to those who earn their living 
in • religious calling, no reason Is 
apparent why he should not con- 
tribute his share of the communl- 

> ty's common burden of expense. 
"In effect, the decision ... re- 

| quires that the exercise of religion 
» h*^bsidlzed . . . Trinity Church, 

i owning great propert y iff * We w 



speech a»d press, Murphy de- 
clared: - | 
"It is wise to remember thap- 
the taxing and licensing power Is 1 
a dangerous ao«L potent weapon 
which, in the hands of unscrupu- 
lous or bigoted men. could be 
«^ rt ™« c u»n — -v* «n i« use<i to suppress freedoms arid 

«SSRnf th? fr? P «e?cu^ '(oT&^y religion unless it is kefrt 
ohibiting the free exercise 'oT^^ ttppr0DrijUe bounds .» T , 
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Ur. E. A. Timm. 
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Ur. Ladd. 
Ur. Nieholi. 

Ur. Roien 

Ur. Tracy 
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ou're Not in Army T/J/ You 
Tofce Oof ft, High Court Rules 



Tl* Sflpreme Oomt ywierday' 
ruled that a man actually does not 
become a member of the armed 
forces until be take* the Induction 
oath. 

i The tribunal acted unanimously 
m rejecting the .Army's view* 
'point"— as presented by the Gov- 
ernment — that a man becomes a 
soldier when he passes his final 
physical examination. 

This case involved a plea by 
Arthur Gk)odw»*6niings. former 
University of Texas economics 
pressor, for a writ of habeas 
col^pus to release him from Army 
detention. „ 

Killings, who had stated publio- 






ly he never would serve In the 
Army, passed a final physical ex- 
amination but refused to stand 
when the induction oath was read 
to him at Fort Leavenworth. 
Kans., and refused to subscribe i 
to it. t 

For thus refusing to obey an 1 
order of a "superior" officer, he 
was placed In a post guardhouse. 
He contended he was not subject 
to Army discipline because he had 
not taken a valid oath and thus 
actually was not in the Army. Thfc 
Supreme Court upheld his conteii- 
tion. thus paving the way for Up 
release from the guardhouse. Jfl 
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HiglTCourt Upholds PortarPay 
For Iron Ore Miners of Alabama 



WASHINGTON. March 27— Un- 
derground travel for iron ore min- 
ers constitutes working time and 
must be paid for unde/Tie Fair 
Labor Standard* Act, thVsupreme 
Court 



By LOUIS STARK 

By Cable to The Niw Yon* Turn. 



( 



___ iled today. 

Justice Prank Murphy, writing 
the majority opinion In the case of 
I three Alabama iron mining compa- 
nies, upheld rulings by two lower 
courts favoring pay on a portal- to- 
portal basis. A sharp dissent was 
voiced by Chief Justice Harlan F. 
Stone and Justice Owen J. Rob- 
erts, the latter writing the opinion. 
Justices Felix Frankfurter and 

* „ — -F«.w%pw*i, itiiu ncic pari 

of the seven-man majority, wrote 
concurring opinions. 

The decision may be construed 
as a preceneni applying to the 



coal-mining industry, which has 
two suits affecting "portal- to-por- 
tal" pay, A contract providing 
"porUJ-to-portaT 1 pay for coal 
mines is before the National War 



Philip Murray, president of the 
CIO, whicji joined with the miners 
in initiating the iron ore case in 
1940, hailed today's decision as re- 
flecting "a great and epochal vic- 
tory for underground miners who 
have fought for many years to es- 
tablish the principle of payment 
for underground work, including 
travel time." 

prampton Harris of Birming- 
ham, Ala., who represented the 
iron miners in the e*s* and who is 
also counsel for thej fajnited Mine 

Continued on Page Fifteee ' 
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WpjkajMpade the following com- 
ment <r^^h« telephone: 

•Therl^an be nb differentia* 
tion between work In an Iron ore 
mine and work In a coal mine. The 
same law, the earns principles, 
•pply equally M regard* travel 
Urn* constituting work time and 
the work week, and in my opinion, 
the decision In the Iron ore case 
will apply as the law of the land 
governing the work week in coal 
mines." 

Today's case came before the 
court on a petition by the Sloss- 
Sheff field Steel and Iron Company, 
the Tennessee Coal, Iron and Rail- 
road Company and the Republic 
Steel Corporation, which sought 
declaratory judgments 
three iron ore locale 
Mill and Melter Workers, ^^ t ^ 
determine WAeUier time jpenT by 
miners In graveling underground in 
mines to and from "the working 
face" constituted work or employ- 
ment for which compensation must 
be paid under the Fair Labor 
] Standards Act. The companies 
own twelve underground iron ore 
mines in Jefferson County, Ala. 

Not Dealing With "Chattels" 

In determining wehther under- 
ground travel constitutes compen- 
sable work within the meaning of 

If i the act, Justice Murphy said, the 

jh court was "not guided by any pre- 

4 else statutory definition of work 

*5 or employment" 

1 "We are not here dealing/' he 

iwent on, "with mere chattels or 

1 articles of trade, but with the 

"rights of those who toll, of those 

r who sacrifice a full measure of 

•* their freedom and talents to the 
use and profit of others." 

He said that the miners ride to 
their places in "ore skips" or "reg- 
ular man trips*' and were forced to 
jump several feet into the skip 
from a loading platform, with not 
infrequently, injuries to ankles, 
feet and hands. 

The heads of most of the men, 
he added, were a foot or more 
above the tops of the skips and, 
since the skips usually clear the 
low mine ceilings by only a few 
inches, the miners are compelled 
to bend over. 

"Thus they ride in 'spoon- 
fashion/ with bodies contorted and 
heads drawn below the level of the 
skip top*" he continued. "Broken 
ribs, injured arms and legs and 
bloody heads often remit; even 
fatalities are not unknown," 

"Dark, Maledorous Shafts" 

The long rides take jLfey the men 
In the daTk ^flpMorouj >riafts t " 
he declareoTand '-uie exacting and 
dangerous conditions in the mine 
shafts stand as a mute, unanswer- 
able proof that the journey from 
and to t he portal involves continu- 
out physical and mental exertion 
aa well aa haaards to life ana 
limb/' 

"This compulsory travel," he 
proceeded, "occurs entirely on peti- 
tioners' property and is at all time* 
under their strict control and su- 
pervision." 

Hie TsTsj * Hours Act, ac- 

knot toe Interpreted as wppllea "in (nationally attar the nation was at 
(a narrow, grudglag manner/* Thus! war and in oomuctta with ' "" 



as Indicative of Cong^sstonal in 
tent to '/guarantee r § regular 
or overtime compensa>*Jn for all 
actual work or employment" 

Baying that the company's ob- 
jections had relied on alleged "im- 
memorial custom and agreements 
arrived at by the practice of col-, 
lective bargaining" to uphold pay-| 
ment by the "face to face" meth- 
od, Justice Murphy asserted that 
the District Court had been un- 
able to find any such 'Immemo-' 
rial 4 ' custom or collective bargain- 
ing agreements. 

Custom Held 'Immaterial" \ 

However, he held that it was 
"immaterial" that "there may have 
been a proper custom" not to pay 
employes for some parts of their 
work, for the Fair Labor Stand- 1 
ards Act "was not designed to! 
codify or perpetuate those customs 
and contracts which allow an em 
ployer to claim all of an employe'a 
time while compensating him for 
only a part of it." 

Justice Roberts opened his dis- 
sent by saying: 

"The question for decision in this 
case should be approached not on 
the basis of any broad humanita- 
rian preopossesslons we may all 
entertain, not with a desire to con- 
strue legislation so as to accom- 
plish what we deem worthy ob- 
jects, but in the traditional and, 
if we are to have a Government of 
laws, the essential attitude of 
ascertaining what Congress has 
enacted rather than what we wish 
it had enacted." 

Taking Issue with Justice 
Murphy's remarks on the alleged 
inability of the Federal District 
Court to find "immemorial" cus- 
tomer "collective bargaining agree- .. 
ments" for pay on a "face-to- face" ) 
basis, Justice Roberts cited a pub-' 
lie arbitration proceeding in Bir-i, 

mlnvllDm tvt 1DA4 * Ka*mI stf ■ ■•_ f 



;i 



mingham in 1903, a board of ar- 
bitration ruling in 1917, approved! 
by the United States Fuel Admin- 
istrator, language quoted by the; 
Bituminous Coal Commission in 
1920 and the 192$ Code of Fair 
Competition for the Bituminous 
Coal Industry, 

Cites Roosevelt Approval A 

He added that the Appalachian ^ 
agreement of 1933, approved by 
President Roosevelt, said that eight 
hours shall constitute a day's work 
and "this means worJr in the mines . 
at the usual working places for all 
classes of labor." l 

He asserted that the fair labor* 
standards act ,4 waa not intended 
by Congress to turn into work 
that which was not work, or not 
so understood to be, at the time of 
its passage," nor was It Intended 
to have the courts "designate as 
work some activity of an employe 
which neither employer nor em-* 
ploye had ever regarded as work* Clipping iresn 
merely because the court thought' f + h* 

that such activity imposed such,- *" w 

hardship on him or Involved condl- Times ior 
tions so deleterious to his health, 
or welfare that he ought to be] 
compensated.' 

It 



said, that the issus dt^ortd-to-p tiB 3Mt ° J 
portal" pay in conaecUotf with the it 
■*d!t;7 Industry was first raised 
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8-/, Su preme Court Decision. 
Upholds Texas Negro Vote Rigjif 

By John Meldon ■ - \ 

Delivering one of the severe§t blows ever suffered by the political- 
feudal overlords of- the entire South, the U* S. Supreme Court, in an 8 
to 1 decision yesterday upheld the constitutional right of Texas Negroes 
to vote in the Democratic primaries* j 

Justice Stanley Reed, who delivered the decision, declared that the 




JUSTICE STANLEY REED 
Writ** Decision 



^JUSTICE OWEN D. ROBERTS 
DtMtewUt 



ban against Negroes partici* 
paling in the primaries was a 
violation of the 15th Amend? 
meat Lone and bitter dis* 
senter in the 8 to 1 ruling was 
Justice Owen J. Roberts. , | , 
The case attracted urn- 
verbal / attention throughout 

Southern states, fp> in the high 
court decision k^he Texas case— " 
known as th^p ^hite pr imary case" 
the politicar'fuVure of a whole" gang 
of Texas anti -Roosevelt, anti- 
fceheran Congressmen hangs nre. ■ 
Among these notorious notables are 
Ja*Sresamen Martin Dies, Rlcharfr 
^Kicbttft (greatest landowner ln^ 



America >, Hatton Jjf^umners and 
others of similar" striped "~ 

NEGRO^ BRINGS SUIT 



Yesterday's court decision vraa 
_ . brou ght hetoM/'the high court by 

(w nie B jgmith. Houston Negro* 

who chAi?3PTfeat the Democratic 

Party of-TfeK** h*4 bee* 

lie federal constitution and denj 
tig. Negro** their right to rote 
t* primaries "Solely because 
jra and color." 
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backed by nvinl 
lions and Uber fe th* 
sued two Texas Harris 
election judge*, ahsrgintf 
they refused to accept hit ballot a* 
» qualified voter In toe 1M0 Dem» 
ocratie primaries for nomination of 
federal, state and local candidates, 
He asked for damages and a dec 
latory Judgment affirming the right 
of Negroes to vote m the primaries. 
Smith's suit had been previously 
rejected by * Texas Federal District 
Court, which claimed that the 
Texas primaries were "political 
party affair*" and not subject to 
federal control. Meanwhile, a Fed- 
eral Appeals Court at New Orleans 
upheld the Texas* local offlci 
thus setting precedent In Louisiana 
! barring Negroes from participating 
In primaries in that state also. 
Yesterday's Supreme Court de- 
cision upset the Louisiana decision 
ajjd legally bans discrimination 
atalnst Negroes In primaries m ail 
(Jfher southern states where this 
feudal practice Is still In effect 

REVERSES 15 STAND 

, The. Texas "white primary case* 
had been argued twice before the 
U. S." Supreme Court. Earlier, In 
1935, the Supreme Court had ruled 
that a denial of the right of Ne- 
grces to vote In the Texas pri- 
maries was "a mere refusal" by the 
Democratic Party to admit Negroes! 
into Democratic Party membershlpj 
and, as a "private organization,! 
had the right to make rules as toj 
who could vote in its primaries. 

However, In another ruling In 194lJ 
Justice Reed pointed out In yesterJ 
day's decision, the high court had 
ruled that primaries Involving can 
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>fflce are part f 

tken as a postfl- 
i aedslen rw> 
vote fai svcfc a 
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»te* for federal office 
federal elections. 

"It may now be taken i 
lata,** JasUte Reed i 
•?k»t tho rfebt to roU In 
primary for the ftomlnatien si can- 
ftidatea without discrimination by 
(he state, Uke the Hf ht t# vate u a 
general ejection, Is a right seeares 
by the Comtftotion. 

*By the terms of the 15th Amen** 
meat, that right may not be abridged 
by any state * . Under ear Constitu- 
tion the great privilege of choosing 
his rulers mar not be denied a man 
by the state because of his color." 

Lone dissenter m the 8 to 1 deci- 
sion, which Is historic In propor- 
ras Justice Robert*, i 
Hoover appointee, who bitterly as- 
sailed the ruling. Justice Roberta' 
anger at the ruling was not sit the 
legality of the ruling itself, but be- 
cause, to use his words the eignt 
Justices had shown "intolerance^ 
against previous court Judges wtl 
had ruled in favor of the discrimind * 
tory practice. y 

- Preceding the Supreme Court 
ruling, which must nave struck 
terror Into the hearts of the Dies- 
Kleberg-Sumners gang who have 
maintained their Congressional 
seats by only a fraction of the po- 
tential vote In the Texas counties, 
Negro organizations In Texas hid 
been preparing for a favorable deci- 
sion by conducting * broad cam- 
paign among Negroes to pay their 
poll-tax in order to be eligible to! 
vote, 'thousands of Negroes voters; 
scraped up the necessary tax and 
have paid, It was' reported. A sur- 
vey conducted last month showed 
that out of the 3,600,009 persons In 
Texas of voting age', about 1,700,001! 
had thus become eligible. Last Jaif- 
Negro churches, clubs, chan> 
bcrs of ^ commerce and insurant 
companies mapped out a campaign 
to turn out a big Negro vote in 1944. 
Meanwhile, Texas has been the 
scene of a huge influx of war labor, 
and a ehlft of Noting population? 
[from the rural section* where the 
Dies type of Congressmen held sway, ! 
to the urban manufacturing centers 
This Increasing politically conscious 
labor vote, plus the right of the Ne- 
groes to participate' in the primaries 
may result in putting the skids un- 
der* one of the" worst political gang? 
in the entire south- - 

Another important by-product of 
the Supreme Court decision may |e 
in this fact: wnotraT wins 
Texas Democrat* primaries 
as eltdfcfl^ 
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B iddle Urges Cut in Q uotum 
Of High Court to Endj mpasp 

Tribunal Unable to Hfiai Two Key Cut 
Because of Disqualifications, He Say ' A 



By WIUJAM MOORE 

Attorney Gen eral Biddle recon * 
mended lasb ^irtifc that fr« 
quorum of thWsui 



reduced from 



■reme Cfflirtje 



duc e the statutory quorum in , fi fa '< 

annual Department of J ustice r e* 
P6rt_to the two houses 



— w end an impasse which mem > 
berror congress say has resulted I 
from President Roosevelt's ap- 



p ointment o f New Dealers from 



his" official family to trm ffiinrmii 



Court bench 
Biddle urged - Congress to re* 



Dlsqua Ified From Cmee 



The 



Supreme Court ha* been 
unables to hear two major cases 
recently because of the number of 
justices who have disqualified 
themselves, Previous connection 
with the litigation concerned is 
the usual reason for disqualifica- 
tion, the Justices haying had a 
hand In the cases as an officer of 
the Department of Justice or an 
office holder in a Government 
agency before appointment to the 
Supreme Court. 

The two major cases* now stale- 
mated are an anti-trust action by 
the Government against the 
Aluminum Company of America, 
and a suit brought by the North 
American Company, large utility 
corporation, against the Securities 
and Exchange Commission to test 
the constitutionality otjegislation 
governing utility folding com- 
panies. 

Bidtle reported to congress 
that IV smaller quorum probably 
would wive the problem. 

Repifesentative Reed attempted 
to remedy the situation last Octo- 

Iber with a bill requiring the Chief 
Justice to call upon retired* Jus- 



t 



tices to assist when a qui 
could not be obtained* 

Biddle. however, asked 
gress to pass a bill introduced _, 
Senator CMahoney (D.), ef 
Wyoming, to establish a majority 
of the court, or live of the nine 
Justices, as a quorum. 

Biddle's recommendation came 
as the feud in the Supreme Court 
was at its height. Members of the 
court have recently been sniping 
verbally at each other In their 
opinions, one faction is led by 
Justice Frankfurter, No. 1 adviser 
.to President Hoosevelt, and the 
other by Justices Black and 
Murphy- 



Faulty War Material 

Biddle also recommended lej 
lation making the intentii 
manufacture or delivery of defec- 
tive war material punishable as 
sabotage. The present sabotage 
law does not cover all such cases, 
so that the only prosecution pos- 
sible in some instances has been 
for simple fraud. 

The Attorney Genera* asked 
that Congress make provision for 
the voluntary expatriation, or with- 
drawal from American citizen- 
ship, of citizens In this country 
whose true allegiance la to a for- 
eign nation. A number of Ameri- 
can-born Japanese who are Ameri- 
can citizens, he said, wish to 
abandon American citizenship 
and be interned as enemy aliens 
until they can be sent 'back to 
Japan. But present law does not 
permit them to expatriate them- 
selves within the United States. 

Biddle also asked Congress to 
make a uniform definition of fthe 
duty of Federal officers to tAke 
an arrested person before a cttn- 
mitting officer, providing for ar- 
raignment within a reasonable 
time. 
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iigh Court Hits 4 
Florida Peonage \ 



^WASHINGTON, April 10 (UP).— 
Ttty^ upreme Court , In a 7 to 2 split, 
today voided as a violation of the 
13th amendment and the Federal 
anti-Peonage Act a Florida statute 
which makes It a crime to obtain 
a wage advance "with Intent to de- 
fraud aa employer." 

The tribunal reversed the Florida 
Supreme Court which, had reversed 
a ruling of a (Brevard, Fla.>, Coun- 
ty Circuit Court. The County Court 
had sefc^aside the conviction of 

ITr flpniiftl ^pTInMr rifrftrrihfttf ES an 



"illiterate Negro." 

The High Court ruled, m a ma- 
jority opinion written by Justice 
Robert H. Jackson, theft the law de- 
prived Individuals of their liberty 
wlthput due process and that It un- 
constitutionally furnished employers 
win an involuntary servitude 
[weapon. 

Jackson said that the court did 
loot impute to the Florida Legisla- 
ture any 'Intention to oppress, but 
we are compelled to hold that the 
Florida Acts of 1919 as brought fot> 
vfard to 1941 are, by virtue of tt e 
1 th Amendment and the Ant - 
I sonage Act, of the United StaU i, 
t ill and vold. M i 
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Union Busters Slapped 

THE Wagher Labor Relations Act w; ^ * 
stantially reinforced In two mon _ 
rirp i yp four t rulings Monday. Both of them 
^ ' are timely since they hit directly against a 
number of methods employers have used 
recently in tfieir efforts to circumscribe the 
law of the land. 

First* the court slapped the employer who 
schemes to stall and delay certification of; 
a union as a collective bargaining agent 
while he pulls strings to whittle down its 
majority among the workers through favor- 
itism, discharge or other such familiar 
methods. No matter what happens while 
the case is pending, the court ruled, the 
union retains its right to bargain for the 
workers. 

J Only last week the War Labor Board 
noted that employers are increasingly chal- 
lenging the rights of unions to bargain foi 
workers, fishing out all sorts of excuses, 
obviously for no other purpose than to dis 
turb labor relations stability to a point of 
provoking strikes* 

The other ruling of the court slapped 
down an employer who, after recognizing a 
union, continued to enter into "individual 
contracts" with workers, in 'effect bribing 
them with temporary favoritism, if they 
would break with the union. This action was 
a logical follow-up of the recent ruling re- 
affirming a ban on "yslkm dog" contracts. 
Such decisions are especially timely today 
in view of an inclination among some reac- 
tionary employers to shpke themselves away 
from union contracts in preparation for their 
post-war plans. The earlier the law of the 
land is put before such employers in specific 
]| terms, as the court has done in a number' 
i oftocent cases, the more healthy it will be 
1 1 o/^to bor-employer, relations generally 
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upreme Court Affirms Stand. 
(f iving Negroes Vote in Texas\ 



ft 



The 
refused 



upreme Court 
to budge from 



By Uim A**ocimt*4 Pro* 

yesterday 
its stand 



ttat Negroes have a right to vote 
irjfrexas Democratic primary elec- 
tions. 

Without comment, the Court de- 
clined to reconsider its 8-to-l de- 
cision of April 3 that a man cannot 
be barred from participating in the 
selection of "his rulers" because of 
his color. 

Attorney General Grover Sellers 
of Texas and two Houston election 
judges who were involved in the 
original case requested a rehearing 
on the ruling which upset previous 
court decisions on the issue. 

The Court based its April 3 
finding on the ground that the 
Democratic Party in Texas is re- 
quired to follow procedure laid 
down by State law in selecting 
nominees and, therefore, is an 
agent of the State, 

Sellers argued party officials 
conduct the elections at party ex- 
pense and that the State does not 
have the right to say anything 
about voter qualifications; 
Jap Citizens' Case 
- The Court also cleared the way 
for broac^/ consideration of the 1 ™ 



Arguments on her appeal will be 
heard next fall, along with another 
case challenging the constitution- J" 
ality of the evacuation orders un- 
der which the Japanese-Americans 
were removed from the coast. The 
latter case was filed by Fred Toyo- 
saburo Morematsu, taken from San 
Leandro, Calif., to a WRA center 
at Topaz, Utah. 

In other actions yesterday the 
court: 

Held, 7 to 2, that States may re- 
quire out-of-State corporations to 
obtain certificates of authority to 
do business in the State without in- 
fringing upon the Interstate Com- 
merce Act or other Federal law*. 

The decision upheld a ruling of 
the Minnesota Supreme Court that | 
the Union Brokerage Co. of, Portal, 
N. Dak., did not have the right to 
maintain a suit in Minnesota courts, 
because it had not obtained such a 
certificate in compliance with tjie 
Minnesota foreign corporations a£t. 

Upheld unanimously a special 
master's/ rejection of claims fey 
Kansas to 2500 acres in the Forbes 
Bend section of the Missouri Ri Sir 



problem oMapanese^Americanciti- between Doniphan County, KanL 
zem who were removed *rom< Ui » antT Holt County, Mo. 
Wist Coast area and sent to deten- Tentatively deeid* 
tion camps under military orders 



shortly after the outbreak of the 
war. It agreed to hear the appeal 
of jfel itsuye Endo of Sacramento, \ 
Caw., for release from a War Re-* 
location Authority camp in Modoc 
Coijyty, Calif, j 



Tentatively decided to adjourn 
May 29 for the summer. 




Kt. Vohr 
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Legislation From The Bench 







in 

MOST OF THK controversies 
that hava twirled around the 
Supreme Court have concerned 
it* exercise of legislative powers. 
The most Infam- 
ous decision the. 
court ever made 
—that In the 
Pred Scott case 
preceding the 
Civil War — was 
an adventure in 
legislation from 
the bench. There 
have been many 
Instances since. 
It was the charge 
PUSEY of court - room 
legislating that won support for 
President Ropsevelt's attack on 
the court in 1937. Now again the 
sharpest barbs flying in the di- 
rection of the Supreme Bench 
are pointed by the same accusa- 
tion* 

The iourt has always resented 
this charge. Regardless of how 
far they go in stretching -the law 
to accomplish their purposes, the 
Judges insist that they are merely 
interpreting the law and the 
Constitution as they stand. And 
the best legislators on the bench 
do not hesiate to denounce the 
conclusions of their colleagues 
as judicial lawmaking when they 
are in disagreement Only a 
month ago. for example, Justices 
Douglas and Black, who are the 
court's leading law-makers at 
present accused the majority in 
the Say lor case of writing "into 
the law what Congress struck 
out 50 years ago*" 

But If that was a case of 
stretching the law, it was a com* 
paratively minor one. What is of 
infinitely greater cfocern is the 
disposition of the court to add to 
or detract from the law in im- 
portant matters of public policy. 
Until recently this tendency was 
manifested chiefly in stripping 
down statutes to something less 
than Congress bad enacted. The 
most notable example was the 
emasculation of the Antiracket- 
eertng Act in order to protect 
unionized truck drivers who had 
established a monopoly by the 
•lugging method, 
**a 
DURING ITS LAST term the 
court went further than it had 
previously gone in bridging over 
gaps In the law and extending 
old hta Uites-xtOj covet t SUualioO 
^BleT^^e^uJy JUbftpsi U 



hava been included. In the pre- 
depreulon dtys Congress had 
been negligent in regulating the 
relationship between holding' 
companies and national banks. It 
had put the stockholders of 
"every national banking associ-/ 
ation" under douhle liability. But] 
nothing could be found in the] 
statutes applying the same obli- 
gation to the stockholders of 
State-created holding companies 
owning bank stock* Congress had 
simply not legislated on the sub- 
ject, and when it did take the 
matter up later it chose a very 
different means of dealing with 
bank-holding companies. 

Vet a bare majority of Ave 
justices held the stockholders of 
a Delaware holding company 
subject to double liability in 
spite *of Congress' inaction* Ap- 
parently they acted on what the 
layman would call general prin- 
ciples — that is to say they voted 
to sock the holding company, 
law or no law* 

The tendency to legislate from 
the bench came to full flower in 
the case of the^SoulhfiaaUrn 
Underwriters jVSSoclation. so far 
as I can see, the real issue was 
not any shenanigans of the fire- 
insurance companies or whether 
or not the business of insurance 
affects interstate commerce suf- 
ficient to justify regulation by 
Congress. Apparently real abuses 
have crept into some of the 
agreements insurance companies 
have made across State lines. 
The court was unanimously of 
the view that Congress may 
reach these interstate aspects of 
the insurance business if it 
chooses to do so: It split 4-to~3 
chiefly on the question of wheth- 
er Congress had attempted to do 
so in passing the antitrust acts. 
#*§ 

CONGRESS PASSED the 
Sherman Act* long after the Su- 
preme Court had said that In- 
surance U not interstate com* 
merce. ' The House committee 
in ' charge gave assurance that 
the bill was not intended "to 
occupy doubtful grounds" and 
expressed the view that "Con- 
gress has no authority to deal, 
generally, with the subject (re- 
straint of trade) within the 
States,'* Later Congress turned 
down many requests to legislate 
*«<™*erttaie trent action* in in. 

«N»*" *cioet t* Judiciary 
lUflftttees believed ^if siihk 1 
Wwteyond react oT Federal 




power. In 1ft 14, Congress 
amended the Sherman Act by the 
Clayton Act and again denned 
the meaning of "commerce" 
without including insurance. The 
sponsor of the bill Representa- 
tive Webb, told the House spe- 
cifically that "insurance compan- 
ies are not reached, at the Su- 
preme Court has held that their 
contracts or policies are not in- 
terstate commerce," 

These facts cited by the dis- 
senting justices seem to me to be 
pretty conclusive evidence that 
Congress had no thought of sub- 
jecting insurance companies to 
the Antitrust Acts. .But the law 
makers on the Supreme Bench 
were apparently not willing to 
wait for a slow-motion Congress 
to speak for itself. They crude- 
ly tried to meet a legislative 



problem by Injecting new mei 
ing into a 50-year-old statute. 
Now this policy is just as n 
rehensible as was the old coui 
habit of choking off legislat; 
enactments which it did not H 
"To force the hand of Congres 
said Justice Jackson, dlssentii 
"is no more the proper fundi 
of the judiciary than to tie 1 
hands of Congress." The judi 
pendulum has swung from c 
extreme to the other. A major 
of the court is still legislate 
but with a different set of pre 
lections. And it will doubtl 
continue to do so as long as 1 
President insists on giving it 
majority of crusaders instead 
judicial-minded men who i 
willing to interpret the law ( 
jectlvely and let the chips f 
where they may. 
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C light of West Coast Japs 
7 eighed by Supreme Court 



Mr th$ A$$oei4t*4 Pr»»» 



Th f Supreme Court took to its 
conference room yesterday for 
decision one of the most com- 
plicated legal problems faced by 
the Government since Pearl Har- 
bor — the constitutionality of evac- 
uating and confining American 
citizens of 'Japanese ancestry. 

The Justices listened through 
Ave hours of argument and fired 
pointed questions frequently at at- 
torneys as they developed unique 
legal points involved in appeals 
of a young man born in Oakland, 
i/alif-, and a young woman born in 
Sacramento. ] 

The man, Fred Ty Korematsu^ 
asked the high tr^bunjl to rule on 
validity of evacuation irders which 
resulted in bis being placed in a 
war relocation authority center at 
Topaz, Utah. The woman, Miss 
Mttsue f Endo ± _ demands freedom 



jMitsue/Ei 
7 from tRe i 



fjfrom tRe same center and a court 
declaration that she has the right 
to go wherever she pleases. 
Loyalty Not An Issue 

The court was told that there 
is no question of the loyalty of 
either to the ^nited States, and 
that there was no evidence involv- 

■ it}g any Japanese-American citizen 
| in espionage or sabotage on the 

■ West Coast 

I The cases arose from a proclama- 
tion by Lieut Gen. J. L. Dewitt ex- 
cluding persons of Japanese an- 
icestry from certain West Coast 
i areas. Attorneys for Korematsu 
[argued that neftber Congress nor 
I the President intended such action 
jand saM that only in Nazi Ger- 
many- could a similar "imprison- 
ment program" be found. 

Counsel for Miss Endo con* 

tended that the only legal ground 

.fir her detention was "implied 

! Jithorlty" said to oe conferred by 

igress and the President He 

ild she had been told she may 



leave the camp If she does not 're- 
turn to California or several other 
West Coast States. But she refuses 
to leave unless she can go to her 
homsw 

"Does that imply/' demanded 
Chief Justice Stone, "that she Will 
be loyal in one place, and not loyal 
in another?'* 

Solicitor General Charles Tlhy 
urged the court to consider cir- 
cumstances Involved in tbe^ cases 
in the light of sacrifices made by 
millions of other citizens sa far in 
the wan 
Asks Sacrifices Be Weighed 

"Many persons have been re- 
quired to endure dislocations/' 
Faby said. "Hundreds of thousands 
already have been casualties. Those 

ho have been injured, tempora- 
rily, in relocation efforts should be 
asked to view their cases along 
witt/ the great hardships millions 
of our people have already endured 
in this war." . \ . _ 

He argued that after the attack 
on Pearl Harbor evacuation and de- 
tention were necessary, said it has 
always been the Government's plan 
to restrfre evacuees to full liberty ^ 
as soon as; circumstancs permit andij 
stated the people concerned hadf 
been treated in a "fair and decenn 
manner/' * ^# 
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Closed Shop Ruling Puts 



vOiuUSiOn In L,auOr r iCiUr€ 

* Labor and industrial attorneys 
today predicted Aat a recent de 



. He asserted, further, that 
~ 1 flWlsion conflicts with the Wa; 
ncr Act in that, by requesting em 
plovers to make sure that unions 
do not restrict membership in 



|cision of the U.SHS upreme 99 , urt i 

t will necessitate revision of^tRC 1 

v _ Wagner Act's provisions for 

^C "closed shop", contra cts^between 

* employers ' aerf^th'I&ns'T* "* ** " 

j Termed "ohe of "The most per- 
Iplexing and unsettled decisions in 
(the history of labor legislation/' 
Ithe ruling said, in effect, that an 

* ernpioyer ma v not sign a closed 
j shop agreement with a union if 
i he knows that the union intends 
! thereby to 'exclude certain em- 
< ployees from membership in the 
t union because of their prior op- 
; position to the union. 

, i"V UVVUIUll TT^0 11BHUVU UVYYiJ 

; Dec. 18 in a 5-4 split* Justice 
Jackson, in dissenting, expressed 
belief that the majority opinion, 
if carried out, "denies the right 
of each union to control its own 

" admissions to membership," and 

Termite iUo amnlnvsr -frt **Ttrklirt*** 

the internal affairs of the union. 
Must Open Roster, 
In the majority opinion, Justice 
Black said, in effect, that an em- 
ployer must see that the union 
with which he has been ordered 
to bargain, after an election had 
been held, maKes proper terms 
for admission into that certified 
union of all employees, including 
the union's former enemies and 
rivals. 

The CSS - a^rtco nffdr ap d?*stf i/tri 

at the Wallace plant, in which an 
independent union was the victor 
over a C.I.O. union in a plant 
election. Prior to the election, 
the company contracted to ace _ 
a closed shop with the union that 

iirjtn +¥\A nl*yiijnn A -ft At* mintttnif 

the Independent union executed 



before an election, but welcome all 
employees who desire to join after 
a contract has been signed* re 
gardless of their prior antagonism 
to the union. 

Called Club on Labor. 
On the other hand, Daniel Car 



V1VQVU DllV^^ Uiw *,»*. r »w rf ^»w — - — 

violating the "unfair practices" 
provision of the labor law. 

According to several attorneys 
for industrial corporations, the ef- 
fect of the new decision is one of 
"contusion and chaos." Hitherto, 
lawyers for both management afiu 
unions have believed that once an 
election has been held, a union 
recognized as a bargaining agent, 
and a closed shop contract signed, 
then the company's responsibility 
ends insofar as union member- 
Snip ia concerns vi* 

TVfotives' Under Scrutiny* 

But, in light of this decision, it 
is presumed that the employer 
must examine the "motives" of 
the union before agreeing to a 
closed shop provision in the con- 
tract and "that he may refuse to 
sign such a contract unless the 
union admits all employees to 
membership* 

Because of this ambiguity of 
interpretation, labor relations ex- 
erts s^ree that the next move is 
up to Congress, which must amend 
or clarify the National Labor Re- 
lations Act in conformity with 
the decision. 

"As things stand now," one at- 
torney pointed out, "the employer 

ia in thd *-r\ i rJ s4 1 A Tf T"l» in+At*{ArAC! 

" ~ ill ***** ............ -. ..-— ........ — » _„ 



the closed shop contract and then 
denied membership to 43 of the 
83 employees who voted for the 
other union. 

in accordance with the con- 
tract, the company was then 
forced to discharge these 43 em- 
ployees who were not admitted 
to union membership. The com- 
pany protested the discharge on 
the grounds that the loss of such 
a large number of experienced 
workers would hamper produc- 
tion, but the union was adamant. 

Discharges muled Out 

The Supreme Court then de- 
cided that the discharges were il- 
legal, despite the closed shop con- 

Uan4 -«J n wJ A «~,J tL. 

"*»^i-» a**u ut <-*^a cu Luc tsuLiiyjuuj 

to reinstate the discharged work- 
ers and pay them for the time 
lost* It also, in essence, abrogated 
the closed shop contract, in the 
eyes of most labor attorneys* 

Francis Heisler, counsel for 
several CI.O. unions, declared to- 
day that the majority opinion "is 
not a body blow to labor or to 
the closed shop, as some attor- 
neys seem to think/ 1 

Most unions, Heisler explained, 
do not restrict their membership 
only io those who were members --- „ , . , . 

-jH ^d t el k tne union he won't sign 
a contract for a closed shop un- 
less membership is inclusive, un- 
der the law he is guilty of unfair 
labor practices. 
l . ''Contrariwise* If he does not 




eligibility to membership, he is 
guuty of an unfair labor practice 



meil counsel for the Illinois and under the Supreme Court decision* , 

Chicago Federations of Labor, as- At, pre sent, no employer can know , 

Mfr«d the majority opinion as r WrWne is to do about the cloaed v 

bludgeon in the hands of employ- J shop provision." ^ 

ers who want to obstruct a clos™ * 

shop in their plants. 
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Wage-Hour Law Covers Piece s 
Workers, Supr?me_Court Rules^ 



WASHINGTON, Jan. 2 (UP),— 
The Supreme Court held in an 8-1 
decision today that the federal 
wage-hour law applies to piece-rate 
workers. 

The Perfect Garment Co., Los 
Angeles, charged witri^minlmuno 
wage and overture violatronSPKad 
won 'dismissal of tV allegations as 

3 piece workers in California dfe- 
st court. 
1 1 rustlce Frank Murphy, who read 
1 t)\ ) ruling interpreting the act, said, 
"We cannot assume Congress meant 
to discriminate" against piece work- 
ers when it enacted the minimum 
wage and hour standards. 

Under the wase-hour law, em- 
ployer must pay piece workers the 
40-cents an hour minimum rate, 
even though they do not earn that 
Itnount at piece work rates. 
Jl Justice Owen J. Robert* dissented 
Mthout an opinion. 
VThe court agreed to review the 
question whether bituminous coal 
miner* must be paid underground 



wages od a portal- to- portal basis. 
tt accepted a cue In which the. 
Fourth Circuit Court of Appeals re* 
verted a Virginia federal court ml- 
ing against theWewel Ridge Coal^ 

L T f he court also decided to review 
an antitrust action against collect 
tive bargaining agreements between 
anele ctrical w orkers union, elec», 
trfcal contractors and electrical 
equipment' manufacturers in the 

""'The oourt in two Ohio cases unan- 
imously affirmed the exemption of 
low-rost housing projects owned by 
tlflA fcderal Pu blic Housing Author- 
ity from local and state laxaflbTT. 
^r%e court also agreed to review a 
suit in which the federal ■ govern- 
ment has attacked a collective bar- 
gaining agreement between labtr 
unions and employers as being m 
violation of the Sherman antt-trum 
law. The case Involves the mil» 
work and patternjTumber Jfidustry 
in the San F^ cJscjT bay are a; 



4 



tt 



\ 87 FEB 8 1945 WI " 

AS- 



clipping 
Jgy o f 

DAILY i.fiBRR' 



* i 



th4 



*u\ 



trow 

Oc-?e 




& 



Se- 



/wfc 



fi: 





^m& 



r f 




Supreme Court Upholds Unions, 
Outlaws State 'Regulation' 



)N, June ll*-7 



WASHINGTON, /imTll.J^tate laws regulating 
J^VF uuion« must not conflict with the provisions of 
Ufc^agneiLXabor Relations Act giving workers the 

rijht to bargain collectively through representatives of their 
o\Mh choosing, the U.S. Supreme Court held in a major de- 
cision today. The court acted on the Florida statute requir- 
ing union organizers and business 

agents to register with a state i *H United Association of Journey- 
board and also calling on locali men Plumbers <AFL) was restrained 



unions to file financial reports and 
lists of their officers. 

Associate Justice Hugo Black read 
the majority decision with Justices 
Felix Frankfurter and Owen J. 
Roberts dissenting while Chief Jus- 
tice Harlan stone dissented in part 

Ctone agreed with the majority 
Uiat the Florida provision requiring 
the licensing of business agent* and 
orgenl&ers by a board that passes 
upon their qualifications, morals 
and citizenship was in direct con- 
flict with the Federal labor law. 

■ut Stone dissented from the 
majority opinion that the require- 
sweats that tocal union* nJe*fenan- 
csai reports and other data \ in 
Irreconcilable conflict with the c^- 
\ lective bargaining relations of the 
A Wagner Act. 

«. Black reviewed the case in which 
^business agent Leo H. Htn of Local 



I 



7/ 



by Florida from * operating until he 
and the local complied with the 
state law. 

ITie Florida Supreme Court up- 
held the coavlctkm of Hill and the 
local, and Black found that 
state law had been "so eon* 
and applied that the union andfets 
selected representative are prohiMU 
•d from functioning as collective^ 
bargaining agents, or in any other, 
capacity, except upon conditions' 
fixed by Florida." 

Black said that the declared 
purpose of the Wagner Act "is to 
encourage collective bargaining, and 
to protect the 'full freedom' of 
workers in the selection of bargain- 
ing representatives of their own 
choice." 

The majority of the court amid 
that the Florida law substituted 
Florida's Judgment for the work- 
er*' Judgment as to the selection of 
a bargaining agent 

Af to the licensing of the local 
ttni on SSaclLJ amd that sin uLitiffU 
provision «Ttne statute, prohibit* 
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uxh tne local from functioning as a | 
labor union unless It complied, tefr 
"Inconsistent with the federally!/ 
protedfed process of collective bar-// 

' galni^-" 'I 

Sp^tincally, the Court did not ob- 
ject to the regulation that local 
unions file reports, but rather to 
the sanction Imposed. 

Two Alabama cases, filed by ttoc 
AFL and CIO, were dismissed by 
the court in opinions read by Chief 
Justice Stone. The Alabama (Brad- 
ford) Act does not provide any pen- 
alty that would prohibit a union 

i o r a union official from functioning 
as such in event of non-compliance. 
It simply provides criminal penalr 
ties, and the unions did not chal- 
lenge the right of the state tp 
rejluiate labor unions. J I 

t e supreme Court also affirmed, 
8lo v l, a .lower court decision that 
a National Labor Relations Board 
certification of a union as bargain- 

' ing agent may not be reviewed by 
a Federal court. 

The ruling was made in a torn- 
plaint fUed by five AFL local saw- 
mill unions over an NLRB order 
certifying rival CIO unions a4 the 
bargaining agent for the employes 
of five lumber plants at ,Potlatch 
Forests, Inc., Uwiston, Idaho. 

The high court meanwhile al- 
lowed the bade overtime wate 
claims of maintenance employes in 
one New York City office building, 
but rejected the claims of those in 
another building. 

Tfafl court, in a 7 to i verdict, 
loweji claims by employes of 
Borflfen Building (330 Madison Apl) 
on ^grounds that the building 
housed central offices of plant* en* 

jgaged in Interstate Commerce in 

{other cttka. 












High CoufTDeab Newjr 
Slow at AFL Race Bars 






•r GEOBGK MOW 8 - 

Labor and progressives scored 
heavily during the Supreme Court 
term that Just ended but the final 
session mi » "jackpot." 

In eddHaon to the decision* re- 
versing the Bridges deportation or-i 
der end declaring the Associated 
Press a trust, was a decision de- 
claring that the antt-discriminatiaa 
clause In Hew York State's civil 
rights law applies to unions. 

.The ruling coming on the heels 
oil a whole * series of decisions by 
t|fc high court Invalidating basic 
sections of "'Christian American 1 
iwws that have been passed In sev 
eral states, the Supreme Court re* 
tired for the summer with the field 
clearer than ever for extension of 
labor organization. There is no 
doubt, however, that coming months 
will* see a feverish effort by rear 
tkmaries to mend their fences with 
new anti-labor legislation. 
AFFECTS UNION 

The ruling affecting race dis- 
crimination came in the case of the 
Hallway Mail Association, , AFL, 
which has a constitution requiring 
members to be "of the Caucasian 
race, or a native American Indian," 
Defying the union's national con- 
stitution, the New York City, 
branch of the Association adopted 
a constitution declaring that "ill" 
In the trade were eligible for 
membership. The branch inducted 
tfegroes and stood Ha ground 
ilgainst national office orders to 
Include them. The branch cited 
Vbt New York state laws prohibit- 
ing discrimination. 

The* New York State's ettfl 

Bights Law (See, 4S) deelarea 

that: "Dtscrtminatlea by 

•rganlzatioat U prohibited. 

term organisation te saean a*y 

•rgaaatation wale* exlats aai Is 

eenttttated te* the 

watte er In pail ef 

Wrgatelag, er el 

eraloyers eesaoersdng grlevaswea 

ar Teoodftlem ef 

Ul^r aega-i^ 

»» % »«ww -g 
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ItseU on technical daunt 
the "Asaociatlan" Is oat a 
union, the leadexataap of this j* 
AFL affiliate fought the state court 
decision* upholding the local 

The Supreme Court's unanimous 
decision 4eclared: 

*We see n* conetiiapowai basis 
for the caaieatte* that iae Stat* 
easaaet. protect werkere fraaa 
clatioa solely aw the aaeli 
race, celer er creed by am etji 
ganlsatlen, fanctlening eader tewf- 
areietuea er the State, which 
hales tteelT eat W represent the 
general bnsjaeas noede ef eat- 
playes," 

The eeart added thai «in their 
Trey natare, racial and rettgieas 
nuneriiies are likely te be te ennui 
In namber la any parttcalar faa- 
destry as te be enable te farm an 
efreetrve etwasuzattea far aeear- 
Ing tettteaM&t ef their grievances 
aad eeaslderaUea ef their grenp 
alms with resaeet te eeadltiaas 

Tbt decision is a strong buttress 
to a series of rulings the h}*h court 
already handed down barring dls 
crimination policies in unions. 
SSTS COLLUSION 

Still another decision in the cas& 
of New Yarlr electrical firms, void -J 
ed collusive contracts between 
unions and employers for the pur 
pose of keening out certain manu^ 
factured goods from an area. Such 
collusion, often represented as 
"protection" for an Industry, has 
more often established illegitimate 
ties between a labor union and em 
ployera and has served as a juris- 
disposal weapon *g***rt another 
labor organisation. ^ 

In this particular case, Involving 
an agreement of New York toaim- 
facturers and Electrical Local \ 
Alt* excluded 

tbm set attest w*s to exclude 
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High Court DealiT Another 
at AFL Race Bars 




Blow at AFL Race Bars 3 

« The final session of the Supreme Court when the justices retired for the summer fol- 
lowing a decision on the important Bridges case, also marked a number of other important 
victories for labor and all progressives. 

ruling declaring that the $ — 



^mdi 



elated Press is a monopoly that 

r\ has restrained the free flow of news 

and news pictures, was a heavy blow 

to the royalists of our "Brass Check" 

press. 

The unanimous decision uphold* 
hi? the case^against national offi- 
cers of Jfrjn tallway Mall Assoc ia- 
tion JATOVho insisted on apply- 
* ing tlie~union*s race bar despite a 
New Fort law barring such dis- 
crimination In unions, was another 
blow against union-labeled carriers 
of Nazi-like race theories. 

The ruling invalidating a contract 
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between tf> Electrical Workers Lo- 
cal 3 aa^ww York elecjijcal equip- 
ment manuJfl eJMiers not to use 
goods* made In other cities, was a 
blow at Illegitimate relations with 
employers which have so often 
corrupted unions and the practice 
of using such relations as a Juris- 
dictional weapon against another 
union. In this case the obvious tar* 
get was the CIO, predominant hi 
the; fields of electrical equipment 
manufacture. 

PROFITABLE BUSINESS 

Trie AP, declared the opinion read 
by Justice Black, is "engaged in 
[business tor profit exactly as other 
businessmen," and has no calm for 
lipeclal immunity from the laws 
Regulating business. The claim to be 
a protector of the "free press" that 
the AP has built up for itself, was 
shattered, "Freedom of press under 
the first amendment does not sanc- 
tion repression of that freedom by 
private interests," declared the 
opinion. 

AP followed the practice of 
ing service to newspapers which 
be in competition to its mern- 
tn various cities. The court 
will open AP to purchase 
without restraint. '_ , — 

The ratmg involving ttjt $frtw*| 



Mail Assn., came as a resulUof the 
refusal of the New York City Exanch 
ox the union to carry out th\ na- 
tional constitution requiring mem* 
berg to be "of the Caucasian race, 
or a native American Indian." 

The branch held to ltsDositlon 
on the ground that tbe^5ew_York 
State's Civil Rights Law which pro- 
hibits race bars in a union* When 
Negroes were publicly inducted in* 
to the union, the national leaders 
opened court proceedings both chal- 
lenging the validity of the New 
York law against unions and claim- 
ing that the "association** is not a 
union, The Supreme Court, affirm- 
ing the lower court decisions, de- 
clared that a state has al right 
to protect Its citizens against dis- 
crimination and that ml&prity 
gniip" ^tthlo industries need such 
protection. 
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abor Wins Favore* * 
Place Before Cum i 

Double Standard of Justice 
'Now Seen as Established 

By John H. Clin*, 
ere hag been some suggestimi ih*t 
remc C ourt, tn refusin g to ap- 




wag Influenced by 



tit < aK*wrr*T^^fft.n*{JMTn>«^ws 



; wishes of labnr tender*. a The record 
; docs not support this conclusion. But 
; the record does reveal that the court 
twisted Its own concept of the .lav 
to fit the Bridges case and refused 
to apply a rule which It has often en- 
forced to the benefit of unions 
thj disadvantage of employers. 

|n decisions beneficial to unions, tie 
njijrt has said time and again that Lt 
will not go behind the findings of ad- 
ministrative agencies IT they are sup- 
ported by some evidence. And it has 
j said that this Is consistent with the 
intent of Congress, for which the court 
professes a tender regard. The order 
Ifor the deportation of Bridges was 
issued by the Attorney General under 
an act of Congress which unquestion- 
ably was Intended to fit the Bridge* 
case, and which provided specifically 
that the decision of the Attorney Gen- 
eral should be final. Nevertheless, and 
despite its past professions, a majority 
of the court proceeded to override the 
expressed intent of Co ng r ess , 
through a process of reasoning 
cent * Allot lii Wcoderiassi, * 
ndo the Attorney General* flndfe** of 
feet, although they wore mdmilatgf 
•imported by evidence. In oris* , sss* 
earn only conchid* that t**e court ma- 
; Jertty, believing that Bridges should not 
*1>e deported, substituted its own judg- 
ment for the Judgment of Congress, 
and invented a double standard of law 
to achieve that purpose— one standard 
for Bridges and a diametrically op- 
posed standard for employers accuse* ' 
off violating some regulatory statute, j 




u 






[But aside from the fact that Bridge 
If a conspicuous and radical labor 
leader, the facts of his case were only 
remotely connected, if at all, with the 
troublesome issue of employer-employe 
relationships. And the Bridges decision 
Is relevant to this issue only to the ex- 
tent that it is an exceptionally clear 
illustration of the lengths to which some 
■ of the members of the Supreme Court 
i will go in using their Judicial power to 
I make the law conform to what has been 
\ called the "predelictlons of the judges." 
| On the day of the Bridges decision, 
however, two other rulings were an- 
j nounced which show beyond any poa- 
1 slbllity of doubt that the moat f unda- 
{ mental concepts of justice have bean 
impaired by the interpretations which 
OA court has placed Quarts of Oon- 

cOr»«^U utsittfepTHw gl vs effect 
to^wo conflicting policies In the anti- 
tjusjjyp. On the one hand,£ggmgjs 

hrs for.*'*; ; * 7;^u ■rirf.Trj; r* j rw. 



f 

£' And on the other lt has sought 
Jlaiiiiimiie certain labor anaipiliti 
fab produce effects just as harmful 
~ the public Interest as any Industrial 
monopoly. But the court, In Its seal to 
promote the interests of labor, has gone 
to such extremes In "Interpreting" the 
Intent of Congress that neither em* 
ploy era nor* the public have any protec- 
tion against2be Aoat vicious union 
abuses, provided only that the unloif 
acts on Its own account If there 1 
any way out of this dilemma short o 
congressional intervention, it is not apii 
parent to the layman, for, as Mr. Justice 
I Roberts says, she court **** a result of its 
past decisions; Is la the position that 
whatever it decides must entail disss-, 
trous results* 

The first of the tw^tabor rulings la 
known as the Alleffi Bredlev case. A 
union of electrical workers TiT ^ftew 
1 York city agreed with New York manu- 
facturers and contractors, in return for 
contracts granting high pay and excel- 
lent working conditions, to bar all out- 
side electrical products from the city. 
The plan was successful, and one result 
was an unconscionable increase in the 
price which New Yorkers had to pay 
for electrical equipment. Since the 
: manufacturers' and contractors were 
I parties to the monopoly, and benefited 
from it, the court struck It down. But 
the opinion stated very bluntly that the 
! union, acting alone, could have done tb j 
things which became unlawful whei 
done in concert with employers, jjj 
other words, the interests of the peoplii 
of Mpw York count for nothing because 
the eourt says congress Intended to 
•egctlom a course of conduct by unions 
Wttcfa pa no s e s* Illegal only when em- 
Pfcyw are brssajht into the picture. 
* * * * 
The other decision dealt with what Is 
known as thcuteunt^cj^ in which a 
union, with tEr^eSurts approval,, put 
an employer out of business, not in the 
course of a labor dispute but because 
the union thought that the employer 
ought to be punished. Hunt was a 
trucker, one of a number working un- 
contrsct In Philadelphia for a chain 
In 193? a local union called a 
trike to enforce a closed shop. Therfl 
jjwas a great deal of violence, and J 
iinion man was killed. A member of ttu} 
Hunt firm was tried for the homiddB 
and acquitted. Some time later, how- 
ever, the union secured a closed-shop 
contract with the grocery concern, and 
all of the truckers were notified that 
their employes must become members 
of the union. But the union refused to 
admit the Hunt employes, and demand- 
ed that the grocery cease doing busi- 
ness with the trucker. This was done. 
When Hunt secured another contract 
with another employer the union re- 
peated the process, with the result that 
Bunt was forced out of business. The 
union was punishing the Hunt firm fi " 
an alleged past offense of one of 
taenihsTS a complaint on 
accused had been tried and ac quitted. 

JUL 1 19^5. 
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But five members of the Supreme CouA 
laid that Congress also intended p 
Ihield that sort of union activity. I 
I Chief Justice Stone and Justice* 
Jacfcson, Frankfurter and Roberts ab- 
sented. Justice Jackson, writing; t&e. 
dissent, declared: "Those statutes wfefeh 
restricted the application of the Sher- 
man Act against unions were tnteedsel ! 
only to shield the legitimate objectives 
of such organizations, not to give 
a sword to use with unlimited imm 
The social interest in allowing w 
to better their condition by their 
bined bargaining power was thought aa 
outweigh the otherwise undesirable If*' 
strictlon on competition which all sua* 
cessful union activity necessarily tjg*V 
tails. But there Is no social tnteri 

{rved by union activities which are 
cted not to the advantage of 
embers but merely to capricious a; 
taliatory misuse of the power 

anions have simply to Impose their ' 
In an employer. • • • This court i 
lo employes the same arbitrary do 
lance over the economic sphere wfa 
they control that labor so long, so bj>> 
terly and so i ightly asserted shoull tk*? 
long to no man." 

Xn other words the scales of juattea 
have become unbalanced. No correc- 
tion will come from the Supreme O^ors 
as presently constituted. This meaos) 
that Congress must act If anythia* fc 
to be done. And Judging from whaMa* 
court did with the "Intent of Congress* 
|n the Bridges case, the legislates, 
Ihould they decide to intervene, 4 
keve to speak In lan*aage that is osl ■*; 
and conclusive on the Judges. 7l 
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High-Court frets 2 Civilians- 
Convicted by Army Tribunal 

Rules Bench Set Up Under Martial Law 
Has No Authority in Civil Law Cases 



CivU courts and their safe- 
guards are "indispensible tapfur 
system of government," th€*° 
jreme Court Hid y*rt*rday 

tts hed InH awall aiter PemrrBar. 

bor. " .-- • — . 

I "Tn ft ate-to-two decision, the 
court held that the military courts 
set up under martial law lacked 
authority* to try civilians charged 
with violating civil laws. 

Two More Ordered Freed 



The defendant companies were : 
RKO Radio Pictures, In*,, Loew 1 *, 
Inc., Twentieth Century-Fox Film 
Corp., Paramount Pictures, Inc.. 
Baiaban and Kati Corp., Vita 
graph, inc., Warner Bros. Pictures 
Ine^ Warner Bros. Circuit Man 
agement Corp., and Warner Bros 
Theaters, Inc. 

Other Declaim 



The court also: 

Ruled thmfcpcial security deduc- 

JUoqs can ft ~Taa r ehTrom~ w bWk 

pay" awards, Just as they are from 

f It ordered release of Barr* ir curr * a * wages. Tht case directly 

charged with embe^Ung 'stock F°5°* C0 J "WW °«t it may af- 
and # UQ30LSW&uncan t Honolulu 
snipfitter chaTrfeeTwTtB assaulting 
two marine sentries. 

The majority decision was writ- 
ten by Justice Black. Justice Bur 
ton wrote a dissent In which Jus- 
tice Frankfurter concurred. Chief 
Justice Stone and Justice Murphy 
wrote special opinions concurring 
with the majority. 

The court upheld ' a $360,000 
verdict awarded to an independ- 
ent Chicago theater which 
charged nine motion picture com- 
panies deprived it or 'Tirst-run 
films. 

Chief Justice 6tone delivered 
the court's 7-1 decision. Justice 
Frankfurter wrote a dissent Jus- 
tice Jackson did not participate. 



Sued on Antitrust Charges 

Tne Jackson Park Theater sued 
the nine companies on antitrust 
charges. It asserted the companies 
maintained a system of girmghi- 
c agolioop theaters first use orThT 
new jncTtfrts/*No other theater 
could show flrstHrun pictures until 
weeks after conclusion of the Loop 
run. it said. 

The theater contended that this 

reduced its profits by $126,000. It 

asked triple damages under She 

Sherman Antitrust Act* a * 

| in tilt U.e.Bsstrlct Court. 



feet back pay awards to many 
thousands of employe* throughout 
thenaUoSK 

Reversed for the second time 
the convictions of B. «* Ashcraft 
itnd John Ware of Memphis, sen- 
tenced to life imprisonment for 
the murder of Ashcraft's wife, on 
grounds they still had not been 
given a fair trial 

Invalidated a Richmond, Va., 
city ordinance requiring sales! 
people to obtain a $kQ solicitor's' 
license* 

Partnerships Ruled Out 

Ruled that tw^&usiness part 
nershtps of married couple* were 
Hot bona fide for Income tax pur- 
poses, xne cases involve Mr. and 
Mrs. A. L. Lusthaus, Uniontown, 
Pa., funlture dealers* and Mr. and 
Mrs. PYmncia & Tower, Greenville, 
Mjch„ Iron works manufacturers. 

Held that Helen C. Poff was en- 
titled to collect liability damaaes 
in the death oX her cousin, John 
B. Welahans, -of Pennsylvania^' 
who was killed while on duty as slJ\ 
Pennsylvania Railroad engineer. 

Set aside a lower court injunc- 
tion that would have relieved as 
freight forwarders J* the Ks.w 
York city port area from answer 
tag a U. $. Maritime Commission 
"lestlonnalrt on paa£*Jiy&jnAB* 
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e Court J*fay hurled Congress 
t obert frfyack son and Hugo L. 



Mr Unit** rrttM 

I The unprecedented ^ectacle of open 
Inembers of the U. S. ^Supreme Court 
, ^ Into & feud involving Justices Robert 
JAvBlack. 

It raised the possibility of\ concessional investigation and 
public linen-washing such as tfte staid old court never has ex 
perienced since it was founded iiK^789. 

The ramifications conceivably court involve impeachment pro- 
ceedings against one or both of tht bawling members of the 

nation's highest tribunal And it could stall the pending nomi-j *, , *r , n **.* « »i u 
nation of Fred M. Vinson to be Aiief justSe f "* Jacka<m feJt ttat m ' Mmk 

The feud between Justices Jackson*! --^r _^ A lM ' - '■ ' ' ' -- " M 
and Black had been smoudering with 
unofficial congressional cognizance for 



Jackson loosed his blast againsl 
Justice Black from Nuremberg. Ger| 
many, where he has been serving 
war crimes prosecutor. He cabled 
copies to the Senate and House Judi- 
ciary committees. ; 

PORTAL-TO-PORTAL PAT 

His complaint was based principally 

m the fact that Black participated irl 

court decision, in 1945pinvolvlng ti*d 

amed Jewell fridge, Vi, coal tompanj 
'portal to portal" mine pay case, 



\ 



should have -disqualified himself since < 



J "^ongress,\ despite stunned in-l«be United Mine Workers Union, suc- 
^ftulity that a ghprerne Court Justice Icessful litigants in the case, was repre- 



more than a year. An angry blast &j 
Mr. Jackson, questioning his associate'i 
Judicial policy if not his honor brought 
It forcefully into the open. 

NO COMMENT 

Mr, Black received the news witc 
atony silence. So did members of Presi 
dents Truman*! official family. 






*! -^ 




would shatter the traditional serenity 



wanted by Black's former law partner, 



with public charges against a colleague, ^ampton Harris of Alabama. 



reacted vocally. \ 

There were demands ^or an in* 
Testigation into the entire /actional 



strife between ^Jew Dealers and con- %fr Doris Fleeson in The Washington 



servatives en the high bench aiong 
with the peronal vendetta between the 
two members, Mr. Black, acting chief 
Justice, heads the New Deal bloc. Mr. 
Jackson often votes the conservative 
line. 

HERE'S THE LINEUP 

Charging that the private war 
among the Justices goes as far as im- 
peaching **the reputation of the court 
for nonpartisan and unbiased decision," 
Mr. Jackson named the feud lineup 
as: 

On Black's side: Associate Justices 
Stanley F. Reed, William O. Douglas. 
Frank Murphy and Wiley Rutledge, 

On Jackson's side; Associate Justice 
Felix Frankfurter and former Justice 
Owen J, Roberta. 



Knftf 

MR JACKSON 

ess *houtd kmv facto 



T j 
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WONT DELAY 

Borne Congressmen expressed fears 
that unless the matter is solved swiftly 
and completely it may Jeopardite pub- 
lie faith in the court set up in the Con- 
volution ** the model of impartial 
Jurisprudence- 
Chairman Fat McGarran OX, Nef .> 
Id the Senate Judiciary Committee said 
Mr. Jackson's charges 4i naturaUy will 
be looked into," He. saw no reason, _ 
however, why the committee shoul dntl ff** 

It on tR§7 



The deep-seated difference between 
Hie two associate Justices was evident 
«t the > time. But a recent column 



pttr on President Truman's prob- 
lem in filling the chief Justiceship was 
Xp9 final straw that evoked Mr. Jack- 
Spn's outburst. 

^PRESIDENTS DILEMMA | 

l' m It credited a Senate scarce with 
*uotW Mr. Truman to the effect that 
TOackx^ays he wUl resign if I make 
Jackson ^hief justice and tell the rea- 
sons why;%Jackson says the same about 
lllack.** \ 

*' Mr. Jackson withheld comment until 
Mr. Vinson's nomination because, he 
«aid, he didn't want to be put in the 
position of pleadirifc for the post He 
ftressed that his statement should in 
»o way be considered an objection to 
ttie selection of Mr. Vinson. 
f But, he said* he wanted to set the 
record straight in regard* to his own 
feud with Mr, Black and tjarticularly 
to denounce the charge thaV he had 
voiced any threat* to the President 
TIM* FOB FACTS 
"If war is declared on me I 
to wage it with the weapons of 
open warrior, not those of the stealthy 



Mr, 'Jackson said he made no charge 
that Mr.' Black's participation in the | 
case involved "laelc of 'honor.' ' 



as schedule* this 
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MR. BLACK 
In stony Stienc* 

It was rather ft Question of judgment 
as to sound Judicial policy/' be de- 
clared. 

DECISION IN QUESTION 
Mr. Jackson recalled that when de- 
feated itigants in the coal case re- 
quested a rehearing last year and asXed 
that Mr. Black be excluded from par- 
ticipation because of his past relations 
with the opposing attorney, the court 

'? argued about the decision to be ren- N 

\ dered, , 

All agreed that the petition should 

\ be denied and that there was no judi- 
cial power to disqualify a court mem- 

jber. 

| Mr. Jackson wanted the decision^ 
written so it would set forth clearly 
the fact that altho the court was 
unanimous In denying a rehearing, it 
wasn't unanimous on the question of 
44r. Blacks participation under . the* 

fcircumstances. He said Mr. Black 




Mr. Murphy Mr. lUtledge 

lined up for 

wanted a simple denial which would 
not draw attention to his participation 
or the other circumstances. 

"There may be those who think It 
quite harmless to encourage the em- 
ployment of a Justice's former law 
partners to argue close cases by amoth- 
wing the objections which the bar 
makes to this practice," Mr. Jackson 
said. "But ur my view such an attitude 
would soon brtnf 'the Court into dii- 
, repute." 

I His statement also indicated-- by t*f- 
fwnce to "my future wot* jm the 
court"— that he has no tntentiota of 
r«a;nw* now 



Mr. Reed Mr. Dowgta* ] 

Ju$tic4 Black \ 

Congressional leaders believed that 
If Mr. Jackson had any intention of 
leaving the Court he would have sub- 
mitted a resignation, along with hU 
formal statement Former Senate col- 
leagues of Justice Black likewise 
doubted that he would quit under fire. 
His status appeared to hinge prin- 
cipally on the gravity with which Con- 
gress views Mr, Jackson, charges. 

"It is high time these stories of 
feuds cease to be mysteriously wo* Ir- 
responsibly set «ui ana that Confreas 
had the facte, 1 * h* said. 

If any impeachment proeedlns* do 



Roberts Mr. Frankfurter 

I On Jackson' t ride 

result from the affair*. It would be 
thru cumbersome machinery provided 
in the constitution. Impeachment pro* 
ceedings agaonst a Supreme Court jvn~ 
Uce must be initiated by the House 
and tried by the entire Senate. 

Only once has impeachment action 
been taken against a member of the 
High Hourt. That was in 1803 when 
Associate Justice Samuel chase was 
accused of misconduct in the trial of 
persona charged with vtplatfnc the sel 
ditto* law. He was acquitted by th 
ftaoate alter a trial that lasted f ron 
H*r. s% 1*4, te> lferob *, 1109. 
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S upreme G 'II Review 

Lewis and b.tv\.W. Injunction 

Right of Justice Goldsborough to Issue 

•_, * *" -"» ■••»■«# «i ^«n. it ncanng 

p-S l !i S ?P r f?* C ¥ OUrt yesterday agreed to decide whether 
Sfirt D , Iatnct Jud *? T - A1 *n Goldsborough had a legal 
rf»hf ♦„ <„ — ft pyehmmary injunction against Juhfl - t . 
United *~--— 



right 

Lewis 



to issue 
__ and_the United Min* 

ww-icert (Arb) during the recent 
coal strike. 

This issue wu added to those 
the high court will consider in its 
review of the contempt of court 
convictions against Lewis and the 
union. The tribunal will hear ar- 
guments in case January 34. 
[Lewis and the XLM.W. asked the 
ourt to Include the injunction in 
he issues for review in a petition 
lied earlier in the day. 



DWlTOoards Upheld 

& Upheld unanimously the 
right of local draft boards to fol 
loW/the recommendations of offl- 
clajKtaectagfcal aflvjaonr panels in 
clasw^ine draft registrants. Los- 
ers In that case were Harry Horo- 
wits> and Jacob S. Samuels, New 
York city rabbinical students, who 
wete Inducted Into the army on 
the recommendation ot their theo- 
ologlcal advisory panel. 

If A1UCU UU*fc bUQ T^ 

eminent has priority over 



^StohZ^n^ in governments m*enllecting socl 

trie 



under th$ Wagner Act. 
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the Otis Works Division of thl 
Jones & Laughlln Steel Corpora- 
tion at Cleveland and two plants 
of E. C. Atkins <fe Co., Indianap- 
olis,. Lower Federal courts have 
refused to enforce a National 
lAbor Relations Boards order di- 
recting the companies to bargain 
with unions representing the 
guards. 

t* Refused to review a suit chal* 
lenging vaUdity of Uie Tennessee 

{^oll tsx. Repeal of the tax by the 
ennessee legislature has been 
^constitutional by the Tennessee 
ipreme court. 
3. Unanimously ordered new 
, trials for two members of the 
> Jehovah's Wltnessa ject who de- 
liberately viblateiForders of the 
draft boards In order to test valid- 
ity of their contention that they 
were entitled to deferment as 
ministers. Lower courts had held 
the men could not lawfully raise 
the classification issue as a de- 
fense in their trials for viofcti 
the Selective ^Service Act. 

4. Denied a hearing to thn 
crepe paper companies who a 
pealed from a Federal Trade O 
mission order directing them to 
abandoh as unfair trade practice 
a system of uniform rates they 
had agreed on. The companies 
were the Dennlson Manufacturing 
go,, Framingham, Mass*; the^ 
Heyburn Manufacturing Co., Phil- 

mwtvnAMM t ikiiM wi» rvrb oqwva [ 

Paper Co. Oreen Bay, Wis. 
. J. Upheld the National Rel* 
tlops Board in certif ying an AFL 
union to bargain tor emptor* of 
Xhe A. J. Tower Co, >atocoat man* 
lecturers* at Roxbury, Mass. Hie 
Hecision was based 6n the rule 
challenges against rotes must 
ae befr 



WfOT 



.tried to collect from the ban! 
phicago Waste 4f Textile Co., b& 
pore the Federal Government got 
its taxes, 
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y/^7 Mr > Ni chi] 3^ 

f / ) Mr. Rosen* _W 

jH/gfc Court Justices QuarretX JZ: %Z 



^TMr. 



Over U. S. Employes as Jurors 2T* vSw 

» .~„ _ _^ /Ulf . Mobr 



Bjr JOHNFISHE 

Aroused Jurtlcet of th e 

322a 






mm- 



■ — iiy grilled lawysm 

■wgutog the fitness of g&vernjne,n/ 



±? f^" -- v w I*/***" * * * wr« M il i um * 
temployCft to Sit ftj Jurors in a finm. 

rmunisi cwteffiBijaM* , 

I Durin g the lively he aring Jus- 
t ice jacuon expressecT alarm tha t 
«e large number of government 
Emplo yee Residing n»™ m fght 
jompel a person to be tried by a 
urycongtotln g wholly of govern - 
nent employes . In sucn a case"Tt 



"titled to a change of venue M tar 

as I*m concerned." 

' T»g hearing concerned theap- 

peaT ol EOTgg Dennis, secretary 

g enera* of the Communist narty^ 



f change or venue would b e 
gr anted, Jacicson indicated. 
J He ana Justice p iack r l^ng-tim* 
a ntagonists, clasheq oyer- a fHp^ 
/ pant remark by Jackson that 



from a conte mpt of 7?ongr*jut <Jon? 

vlcu em. Ah ml Deiin i Treitgedto 

a suppoena directing Mm to 



testify Pef ore the Ho use commit! 
tee on un -American — acllV T Eie a. 



1 Aiwr a jury trial In District court 
here Dennis was sentenced to a 
year In jail and fined $1,000. the 
maximum penalty. The United 
States Court of Appeals affirmed 



waF . . 

"^ the conviction, 




, every ^^^» 
jj haye a iair Jury. 
- Solicitor General Philip PerV 
{man, brunt of the most Intensive 
i; grilling, agreed with Black, saying 
/he hoped the time never would 
\come when the quality of a case 
\ determined the selection of a 
jiury, 

j Concerns Ked's Appeal 

J Undaunted, Jackson retorted 
titer ; 

j I "If he (the defendant) cant 
jjet anybody but government em- 
jpioyes to try him maybe he's en- 



Different Case 

The case before the Supreme 
court has no relation to Dennis* 
recent conviction in New York, 
along with lo other top Commun- 
ist leaders, on charges they con*' 
spired to overthrow the TJnlted 
States government. 

George W. Crockett Jr., Neg ro 
attorney, appeared before the 



gue 
Eat 



court .yesterday to arg ue Prrinfo' 



case ae c ontended that because 
i or tne President^ lovaltv nr flfir 
against employment nf rnmmnti . 
istrf m the government, t.h fi n p Vf n 
government employes q n, the j\«? 



which tried pynni* we re bi ased 
against him as a Com munlsf and 
r fearrui or losing theuHobsTT thev 
laliefl to gpnyiftt him. g 

Perlman vigorously "denied Ms. 
declaring the jurors swore To 
Judge the case on the evidence aiu 
claimed no bias or fear, \T 
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Highest Lowfr- 
Takes Loyalty 
Program Case 



1/ 




% 



Chalmers M. Roberts /\ 
Po*$ R*9*rt%r ^ 



Th«Supreme, Cgart . Pe edv^, n<||u ^^ ^ 



Tela* Roo m 
*T 

Gwdy_ 



t erday to consider a charge that 
Government's loyalty program^ - 
and especially the Attorney Gen - 
eral^ subversive list— la unconsfi; 
tutional. 



The c harge turned down In the 

\*Z rr -n : j „ censes 10 speak m the city park. 

lower ^u-rtk, was brought to The The two were arrested and fined 
hash court hv th 



In other jettons yesterday* the 
Supreme Court: 

1. Agreed to hear an attack by 
two members of the Jehovah's 
Witnesses on the Havre de Grace, 
Md., "custom" of requiring li- 
censes to speak in the city park 



t fcewl Kctugcc Comm ittee, one of 
t t!-i r0llw listed aa Hrmim^F^ 
IThe Court has yet to act op a 
similar petition by th£^*ati<fral 
Council of American-S o vie t 
Friendship, Inc, # also seeking! to 
have its name stricken fromTbe 
subversive list 

f "g ^ce Clark, who c ompiled the 
l ist while he was AUornev F;gn»r£1 



took no part in yesterdays action 



ana presumably will not sit In the 



Cpneld in Appeals Court 

The Government - ^tended jt fa 
nnecessary to consider confttfrn- 



tf fr ahty and thaithe league M CT p?* of Appeito 
ioj aUege any ip^ FTm^ sTlg^g ^° releasing an 
me mbers of discharge fr^nSnt - 1 Irving a pr jsojT 
erbmeiit servin* ir^h^uu jif - 'U«., after a mun 



iigious subjects after the city coun- 
cil refused permission* Council- 
men stated the sect was made up 
of "people who refuse to salute 
the flag" and would not bear arms 
"in defense of the country.** 

2. Turned down a Texas request 
to defer the already long-deUyejR 
afgument in the tidelands oil casfl. 
rath the Texas and touisiadt 
clses will be heard March 27. ThV 
Justice Department, in opposing; 
the Texas request, contended thV 
State was engaging in "dilatory 
tactics," 

3. Ruled. g-to-O . that the Cirmfl t 
Court of Appeals had acted wrong 




U^** *t/»^« TT4-UUM — 

i American soldie r j 



ei jkmeflt service. Membership i ^ Ja 
irtup called snhvf rsivg u ftP V 



... term in Atlanta, 

after a ^murder conviction b y 



for dj i- 
of aJ 



ground that "may" be cited f nr H 
charg e, ' 

The United ^fa' " Court ^ 
j p eals here last A ugust ruled. 2-l»- 
■ tha i me loyally program was j** » 
leclly lega l. The Court noted tfiat 
President Truman's cxecutive~~oF 
fler setting up the prog ram waTTfcl 
" g " ed 5 f arry Odn ffg brrtvTsIftng 

°f_ in 5-- Hatca ^ ct and fin&eTO Ea 

I tiie Attor ney uener ai was acting 
for the Pr esident. Th» m «i fl rify| 
added: * —— — J 



• % court martial in Germany. Jus-1 
Uce Clark's opinion said the lower 1 



i court 

; Viewed the 
Preston 



case 
brown. 



not even. 
of Pvt 
Clark 



Euge 
"iaTT 



NOT 

75JUN 



RBOORUifiO 

21 19d0 



^M BM p.n.i-1 1 wish 



proceeding such as this caseT _.__ 

- rcisc no supervisory or correcting 

ower over the proceegjHgs~oT~a **[ / 

mrt martST " — ; y 

[tate Court Upheld on Strike ^ 

threw out an appeal by an 
AFL union from a Minnesota State 1 




proo 
orc ifl 
■owe 

jtafc 



:i> 



TTIad the President performed' 1 Su P reme c <>urt decision upholding 

ft* t*cL- hirt..*u ui _* * t . . that St*te'« rteht tn fortiM • *+~ti»* 



{"«* cue j-rrsiaeni pettormed 
e task himself, bis acts could not 
ve been challenged legally." 
A dissent by ju*ge Henry W. 
•ugcrton contended that the facts 
in the ease — the reason* why the 
league was placed on the sub- 
versivt list— had not been tried.; 
This, in part, was the league'a con- 
tention in asking the Supreme, 
Court review. The league also 
*rgued that tha listing "stigma^ 
tized" 1U members and that be- 



that SUte*s right to forbid a strike 
intended to force an employer tj 
compel his workers to join thtt- 
union. The high court merely di» ; 
missed the appeal with the statsVl 
ment that the State court deeisidh ! 
was based , **upon a non-Federal ; 
ground adequaU to support it** j 
*. Refused to consider an later- 
national child custody fight involv-} 
ing the Roman Catholic Church 
and Soviet Russia. Attorneys fori 



Page 



Times-Herald 

Wash. Post ^2. 



7 v 
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names to the list aU groups in tk« [ 

LNatton must "beware of offending 

Jthe political teasibiliiies of the At-, 

fiesMpaaaea^Ed.* - Lfc ^«^asa^# i 1 
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fflWHOTI citizen, had soi/fhVTtffllssen ted and Justices Ja« 
force two church institutions in Douglas took no part 
New York to release his three' 8> Held*, 5 to 3 t that the New 
American-born children so they York, Chicago & St. Louis Rail- 
could join him and Ms wife in road is not entitled to a new trial, 
Soviet Armenia. The Soviet Gov-:*" * damage suit. An Injured 
eminent- in a memorandum to t he s T wlt f hman was a^^ed $80,00*' 
State Departs «*„** this „,- ^^igi^^ id 
turn with "detaining", the three t iuHeF and Jackson dJaafinUnj rl 
children "in spite of their parents'} 9. Refused to review a Washing? , 
categorical demands/' The church; ton State Supreme Court ruling 
institutions contended the parents! that pinball machines are gambling 
signed affidavits asking the chii- 'devices as forbidden in a 41-year* 

< ren to be baptized and raised as old State law. The Supreme Court 

< atholics. That is what now will dismissed the appeal on th« 
I ippen. \ grounds it had no jurisdiction t* 

II 6. Ruled, 7-to-l t that California 'consider the case, id lnterpretaf 
may prevent residents of that -tf on of State law t | 

State from willing gifts to the | 10. Declined to enter ft case itf 
Federal Government. Justice Reed which Parisian Countess Ann# 
delivered the opinion in a case in-'VUberg de Sairlgne has been at* 



volving a $35,000 bequest and Jus* 

tice Black dissented. 

Railroad Liability 

U 7. Ruled* 6-to-l, that railroads 



tempting to collect $400,000 from 
Frank 4*y Gould. She contended 
Gould, son of the famoui 0nanciet% 
gave her a check for that amourtt 



kre liable for damages to ship* |f or protecting him from the NazU 
bents originating In foreign na- but that he later stopped ffeymenl 
ttions. Justice Mlnton delivered The lower courts threw out h* 
Uhc opinion, Justice Frankfurter J suit * j 
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2d Attack on Loyalty Program 
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The Supreme Court yesterday 
agreed to consider • aecon tt >P 
tacj^oa the Presidents loyally 



program . 
Thy aM ja th»t ft y q^ w»Hr» nil | 



whom she had turned over the 
party'a books when she gave up 
the treasurer's iob. Blau refused 
to answer questions on his alleged 

~ — — _ connections with the Communist 1 

Council of American ~ Soviet ; P^rty and him wtfe refused to de- 
Eriendship. UKe the case involv 1 - scribe party record*. He was 
i g the Joint Anti-Fascist Refugee* |asked if he was a Communist but 
C a mmittec, accepted by the Cou rT^nc was not. 
i Tiarcft, It challenges in generall All three contended the Consti- 



i iTioruii, , il cnauenaes in general] mi wijtcc couienaca me L;onsu- 

\ ^ e loyalty program's constitu?t ution gives citizens "the right of 
Uohality and specifically the At- 'privacy and silence acainst anv 



gqhality and specifically the At- privacy and silence against any 



torney ueneraJ s subversiv e IBt 
Both groups are on that lis! 



of Dorothy Bailey from a Govern- 
ment job a lter a Waltv Inve^Tf- 
- Htion, is still on the court' s do^k^t 
t consideration. The court has 
£E to announce whether it^wf TT 



ke the case . ThP iny*u y ni g 
'am was sustained by the lower 



are Jane Rogers, former Denver ver©r_Coundlof American-Sovie 

Communist party treasurer; Irv- 1 friendship ac tionsH^rd^Tj 

ingBUuand his wife, Patricia. ! was Clark who put the two^anj 

J»aa. lingers refused to say to JHaTlolir bn the subversive li& irl 
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effort to compel disclosure of po- 
-«. g.^^ r . y w> wt< .,, ^, g , i , , . jlitical associations and beliefs." 
I*he two cases will not be argued Tbi* plea of refusal to answer 
until next fall, with a decision un- on grounds of self-incriminatiJn 
l^giy for some months after that ; is based on the Fifth Amendments 
A third, involving the dismissa l ■ provision that no person "shall le 
t rw„*i^ *•>«-.- *— _ «____ > compelled in any criminal case to 

be a witness against himself." 

The jail sentences, ranging from 
four months to a year, were upheld 
by the Circuit Court of Appeals in 
Denver last January. But in a 

,__ »----—- - r *— . r -~ . similar case, another circuit court 

courtsi n an three instances. "of appeals (in San Francisco) an- 

me high court yesterday also : nounced a conflicting decision. The 
agreed to consider an allied case, : Supreme Court presumably would 
involving three* persons sentenced ' resolve that' conflict and clarify 
to jail for contempt of court in rights under the self-incrimination 
Denver after they refused to an- plea. 

swer grand jury questions about i Justing Cl ar1r . former a*f»ww 
Communist activities. The three General, took nn p art i* »he p fr 
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"No Place for Politics 

EVERY TIME MR. TRUMAN gets into trouble 
with his Cabinet, or when one of his policies 
. *oes sour, th**iame of Fred M. Vinson, Chief 
1 Justice of the^upreineCourt, looms into the news 
' as a political personality. " _ 

This is all wrong. 

Tjie Supreme Court should be above polit ics. 
#*^^ PffiiMT^hip nr even tEi ft^fi picion of taking pa rt 
b ehind the fteenfg in matter* u prelflted to ite p roper 
b usiness is pn{ pf plana 

A man hat freedom of choice in this country. 
He does not have to accept an appointment to cur 
highest court* But once he enters its portals as * 
Justice, he should, in all decency, cast aside the 
ladder by which be rose and place himself on the 
pedestal of rigid impartiality. 

When Charles Evans Hngl ipq feft the hennh in 
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It is of the utmost importance that the 5upr< 
Court of the United States be safeguarded^* 
this sort of conduct. When its justices are p 
ticians, the people ^i&ve no confidence in tl 
decisions, * 

The first place to start is with the appointm 
of Justices, avoiding as far as possible the use 
that office as repayment for political services. 
Of the present court of nine, Fred Vins 
Stanley Reed, Robert H. Jackson, Tom Clark i 
Sherman Minton ware politicians, as was the c 
ceased Frank Murjd$* They were appointedj 
some postmasters^re, to satisfy political oblij 
tions. None was mi outstanding jurist of the calil 
of Holmes, Brandeis, or Cardozo* 

Hugo Black*was appointed out of spite. 
The only outstanding jurist of distinction 
the present bench is Felix Frankfurter, whetl 
you like him or_not . Robert R Jackson ftas ma 
an enviable reputation since his appointment, 1 
appointing Attorneys-General and Solicitors-Gi 
eral to the Supreme Court has become too habits 

. _ . — These are political appointees. They have 

, benchoEas~sent &y fran klin U , Roo s eve l t to m vefr. place on the Supreme Court bench, 
tigate^the^Eeari-Sarboi^fiaaca The course of And the final duty is to stop using the Justi 

events and subsequent investigations reflect u n« to n ull political chestnuts out of the fire, 
favorably on his report. There is evidence that it 
was doctored in the White House and that Justict 
Roberts made no public protest 

Robert H. Jackson was sent to the Nuremberg 
M a i n w hm ho hnri no ri gh t to fr ? 

William 0, Douglas aspires to be President of 
theJInited States^and plays partisan politks. Hi 
is so actively involved in CIO affairs that he oughf 
never, in conscience, to sit on a case involving 
labor matters. ' 1 



jfun for the Presidency, he lessened tlfo reputation, 
fcnly to regain it on his return tn the hen^h 
I James Byrnes lost -prestige when he leftJ tha 
uench ro meddle in the pfijjingss 01 Mr Tmnwi Tva 

politics . Though he ascended to so lofty a position 
as Secretary of State, h? reverted to the "Jimmy* 
of give-and-take of roustabout politics. And that 
is where he is today. 

Owen Roberts, while on the Supreme Court 
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Felix Frankfurter and St anley Reed tes^if^A 
iriJhOirst Alger His s trial in a m n nner w hich 

|Hfl]]ght HiflrreHit nn the pnnrt. Justice FraTl|ffiirtPl+ f 

in particular, made rather a vulgar show of hl™** 1 ^ 
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Likely os Pay-off 
J>; In Ampr«ia Com 

j- fcapgt»itan Impending shu^ 
*W af f ttftlfeunreme Court_bv 
I *reatdent Truman to pay off A d* 
*/ m &tstratlon favorite* for fl? « 
Amerasia case fix y ere gaining 
credence throughout official 
Washington laat night 

Informed sources said Preside nt 
Truman 5 preparing to to«~ou t 
J ustice Frankfurter and that At 
torney General g cOrath win h« 



jf 



fyated to th 
frames ' M. 



the high court be nch 
Mcla crncy. Mc- 



C fathfr assistant who prosecute d 
ttte~ Amerasia 



case, wgulfl th«n 



move up as a reward to the atto r 
ney generalship^ 

in the event Mr, Truman Is 
persuaded against asking for &e 
resignation of Frankfurter, who 
went to bat for Alger Hiss, the 
convicted perjurer, next lamb in 
line for the slaughter is Justice 
Minton, the same sources said. 

Minton, a personal friend of 
Mr. Truman, was appointed to the 
Supreme Court laat October to 

| fm the vacancy cauaed by the 
death of Justice RuUtdgg. 
lTl» t*nllft**l * j. 

m -— r^un^vM VA^VUiCUC7 or 

i making either his Mend or 

J Frankfurter the goat in the pay* 

off is bolstered by the fact that 

both wear their 'liberal" labels 

openly. , 

Th» Amerasia case involved 
classified secret government files 
which were found In possession 
of Amerasia, a magazine with 
Communist connection*, by the 

Add J..^i^ „*_• .... 

www uuiiug » raia 01 toe pubUciv 
tion's offices in New Yoit In 1946. 
" Mclnerney, as government proa - 
npor, Drought the case fiTcouB 
tt skipped over the Communist' 
I* di tfle Wamttta thaft nf 
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Three Cases Are Placi _ 
High Court in Headlines 

By CHARLES LUCKY »«iw-H»w*rd swtt whw* 

ThrSupreme Court was in the public eye today as it hasn't been since the 1937 
court-packing try on the basis of three events ox this week: 

Dismissal Of wi ^ indictment f act ^^ Mho justice Robert j President Elsenhower, denying a 

charging Harry^Bndges, West h. Jackson la assigned in organ!- i>ardon, concluded the Rosenbergs 

Coast labor leader, with perjury ^ion oX the court to the New York '^ " worse than murderers" ** 

and conspiracy in connection judicial district where the Rosen- 

with naturalization proceedings, bergs were tried, it was Justice Wii- 

He and two co-defendants were ii arn O. Douglas who granted the 

charged with testifying falsely stay. Justice Jackson was in the 

he was not a communist. m X * t *J»J . Ume - « 4 . 

- , . .. AL . . 4 . But criticism was directed most- 

11 1 ^ e ^ COUI J^ eld « the * "^Lt < l Y at the lengthy processes and «i- 
limitations had run out and the in- most lnte nnlnabfe maneuvering 

which occur in many cases in their 
routes through the high courts. 

THIRD WIN FOB BRIDGES 

Despite years of furore about 
Harry Bridges, the ruling this week 
was the third time he had defeated 
Government attempts to deport him. 
The court split, four to three, In de- 
ciding the applicable limitations 



diet men t came "too lata to be ef- 
fective." 

The action of the last 72 hours in 
the cases of Julius and EtheMosen* 
berg f condemned atomic spies, 
which for the fourth time was be- 
fore the court, meeting In extraor- 
dinary session yesterday and today. 

CLARK BA1KS 




The refusal of Supreme Court Istatute ran for three years, where- 
Justice Tom Clark to appear before Us the Indictment was not returned 
the House Judiciary Committee to Lntil four years after naturaliza- Trisa 
testify on his activities as Attorney \ion proceedings took place in 1945, i™ 
General—specifically on much-criti- in that case, Justices Douglas, y 
cized cases In which he figured— Hugo L. Black, Felix Frankfurter 
because he said it might endanger and Harold Burton were the major- 
the "complete independence" of the ity and Chief Justice Fred M. Vin* 
courts. The House committee may son and Justices Stanley Reed and 
yet subpena Justice Clark, who did Sherman Minton the dissenters. 

Justices Jackson and Clark, former 
attorneys-general, abstained. The 
out a 



cause a murderer usually kills only 
one person. The President said the 
Rosenbergs "betrayed an entire na- 
tion/' _ - 

That tl the view, it Is believed 
widely here, most accepted by the 
country^ The question before the 
Supreme Court Is not guilt or In- 
nocence, but whether prosecution 
should have been under the espion- 
age law or the 1946 atomic energy 
act. 

In the matter Involving Justice 
Clark and the House Judiciary Com* 
mittee, it is contended that there is 
no relationship whatever to his Su- 
preme Court judicial duties. It is 
denied that any question of separa* 
tlon of powers is involved. Rep. 
Kenneth Keating (R., N.Y.), head 
of the subcommittee investigating 
the Justice Department said yester- 



along with his re- 
a summary of his 
the cases in ques- 



«£lfV "i**- 




send In writing, 
fusal to appear, 
part in each of 
tiorL 

Much criticism of the court con-j 
cedes the complete legal obligation 
of attorneys to exhaust every pos- 
sible resource in behalf of clients, 
and similar propriety by the jus- 
tices in aff ordi ng defendants every 
area tyi apiut. 

There is some remarking of the 



decision washed 
prison sentence. 

The Indictment against the Ros- 
enbergs was returned Jan. 31, 1951. 
They were charged with conspiring 
In wartime to transmit national de- 
fense Information to the Soviet 
Union — with passing atomic and 
other secrets to Russia from June, 
1944, to June 16, 1950. 



AMERASIA INVOLVED 

"The power of a duly -constituted 
and duly-authorized committee of 
Congress to call a judicial officer 
before It to testify regarding facts 
$eems to me clear. If there Is doubt 
on the point it should be cleared up 
five-year authoritatively now." 

One of the cases involved is the* 
Amerasia wartime stolen docu- 
ments case. Another is the 1946 
Kansas City vote fraud case, in 
which the Justice Department un- 
der Mr. Clark was criticized severe- 
ly, A full scale investigation of this 
case was blocked in a Se nate co m- 
mittee by a single vote* — ~~*^ 
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THE NINE F 

Tha'% upreme courts hy We«H 
ttmmer*ana its members bkve^ 
Before It f at away. It wu forced Into 
extraordinary lesstoB by the stay of execu- 
tion granted in defiance of the court mar 
Jority by Justice Douflas to the Rosenberg 
atomic spies. The court had to reconvene 
to order to decide, by 6 to *, that the leg*! 
point discerned by Douglas ai "substantial" 
wu. In fact nonexistent 

Douglas, of course, dissented and was 
Joined by JusticeylJlace: and Frankfurter. 
Whatever the majority might say* Douglas 
insisted, he remained "right/ 1 Black agreed. 
It took Frankfurter several additional days 
to work up an opinion which he modestly- 
submitted as a contribution to "history/* I 
This contribution consisted of a suggestion j 
that the co\irt should have taken more time, 
tho Frankfurter would not promise that he 
would have voted in support of the spies in f* 
the end. 

With this, It might have been supposed^ 
that the court could safely be forgotten for 
the summer, but it kept bringing lt§elf to 
notice. The next incident concerned only 
one justice— TonvClark, Mr. Truman's for* 
mer attorney-generaL When the House Ju- 
diciary committee decided it would like to 
hear Clark testify concerning nine different 
matters which came up during his tenure 
as attorney-general, the justice drew his[ 
robes about him and assumed an admirable 
counterfeit of haughtiness. 

Clark responded that a justice should 
keep himself aloof from mundane affairs 
of legislative life and partisan politics. Oddly 
enough, the committee accepted this stuffy 
reproof, deciding not to slap a subpoena on 
the justice and hold him In contempt if he 
refused to appear. An objective view would '. 
be that Clark's pretenses were hollow. The 
acts concerning which the congressmen, 
sought to inquire had nothing to do with! 
his service on the bench, but involved sun-j 
dry instances of fixing and crookedness 
when he himself was deeply Involved in 
partisan politics. 

Tho the past session of the court Is reced- 
ing in time, its curious » decisions still glim- 
mer with a dim phosphorescent light. They 
are not stm alive, but neither are they 
wholly dead. They have a sort of half-life. 

one of these that still sputters faintly 
ts the decision by which the court, for the 
second time In eight years, saved Harry 
Bridges from prison and deportation as an 
alien Communist. The boss of the long- 
shoremen's union was convicted of con- 
spiracy in the perjured affirmation that he 
had never been a Communist w ften he afr 
qCWTB papers as a citizen, i , 

tttt)EXS> 



T he facta were not Tutaer* v * a 
lenge, but the court turned up i J^ 

to get Bridge* off the hook. It si ^^ 
statute of limitations Jiad run v 
Tense before he was Indicted anu that a 
war-time suspension of the statute did not 
apply in this case. Here the decision was 
4 to g t with Justice Burton, the only Re- 
publican on the court, writing the majority 
opinion. ^BlacVftankfurter, and~DougIag 
again were on the side favoring softness 
for Reds. 

As Chief Justice Vinson and Justices Reed 
and Minton constituted the minority up- 
holding the conviction, It might be thought 
that this makes them look good. But the, 
fact Is that this trio distinguished Itself 
with one of the goofiest and most dangerous 
doctrines ever enunciated by any group of 
Justices on the court. They constituted the 
minority which tried to assert that Mr. Tru- 
man's seizure of the steel Industry was r 
| proper tho the Constitution specifically for- 
$ bade it and tho there was no statute au- 
ji thorizing it. 

Jf The thesis written for the group by Vln- 
£ son contended that inasmuch as the Senate 
I had ratified the United Nations charter, 
f the United Stater thereby had accepted "in 
. fulj measure it* responsibility in the world 1 
£ community." Prom there Vinson contended 
:, that this responsibility entailed an obllga- 
I tion "for the suppression of acts of aggres- : 
v Bion." Consequently, Vinson argued, when, 
U.N.- called on its members "to render every 
| assistance*' to repel aggression In Korea, 
/ the President was thereupon authorised to 
J. take every action to render that assistance, 
i Including the seizure of private property. 
£ m face of this decision, there are still 
K people who say there Is no need for the 
I Bricfcer amendment tp the Constitution, 
£ which says positively that no domestic ap- 
ft plication of a treaty la of any force or 
w effect unless it would be constitutional and 
> lawful in the absence of a treaty. 
t From the absence of his name, It might 
I be assumed that Justice Jackson did not 
share his colleagues' penchant for being on 
the wrong tack some time or other. But 
to concede this much would be to ignore 
Jackson's magnificent perversity as the 
American agent In drafting the infamous 
ex-post facto war crimes "charter" under 
which the defeated leaders of Oermany and 
Japan were hanged for being on the losing 
aide of the last great war. Jackson's con- 
tribution to hypocrisy and injustice may 
ta ceed even ^that of his associate s, 
fio that's ^the lot. Which is your favorite? 
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court r 

THE 'SUBRDffLJflURI MEETS AT NOON TODAY W] 
SCHOOLS HEADING THE LIST OF UNDECIDED CASES. 

THE CONSTITUTIONALITY OE THE FEDERAL LOBBYING LAW AND FEDERAL 

JURISDICTION OVER NATURAL GAS PRODUCERS ARE ALSO OUESTIONS AWAITING 
THE COURT'S RULING. 

AFTER THE JUSTICES READ TODAY'S OPINIONS THEY WILL RECESS UNTIL 
APRIL 26. 
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'Hew Rules Adopted. 
By Supreme Courhf/ 
Black Has Objections 



obert K. Wolsh 





\ 



adopted nw rules to help It 
Interpret the laws f but one Jus- 
tice fears the revision will make 
matters harder for lawyers and 
litigants. 

In point of size, if not scope, 
the 82-page book of rules was 
the biggest thing handed down* 
yesterday before the tribunal 
recessed to April 26. There was 
no decision on the issu< of racial 
segregation in public schools, 
and no indication when or 
whether it will come before ad 
journment in June, 

Justice Black, who objected 
to most of the rule revision, also 
joined Justice Douglas In dis- 
senting from the major decision 
of the day. This was a 7-2 opin 
ion upholding validity of a New 
York-New Jersey compact for 
regulation of employment on the* 
New York waterfront. 

The unsigned majority opin 
ion affirmed a special three- 
judge Federal court in New York 
City rejecting a request by 
an International Longshoremen's 
Association local to bar enforce- 
ment of the compact. The lower* 
court found that the compact 
setting up a water-front com- 
mission was a reasonable exer- 
cise of the police power of the 
States and did not violate Fed- f 
eral constitutional rights. J- 

Black and Douglas Protest- f 
Justices Black and Douglas ' 
protested that the Supreme 
Co'tirt at least should have heard * 
arguments on the cases and pro- * 
duced a written opinion giving i 
reasons for its decision. 

They noted that the compact 
gives the commission discre- 
tionary power to prevent em- 
. ployment registration of Com- 
munists, persons deemeda dan- • 
ger to public peace or safety, 
and persons convicted of major 
crimes. They said this raises 
questions as to whether consti- 
tutional standards are applied 
and whether a person might be 
bum*— torn wbrfr ^fchfltf,* a 
hearinc. 
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ipanion case, also de- 
cided 7-2, the couft^ttifcaW a 
provision ef the compact bar- 
ring "public loaders" from op- 
erating on New York piers. A 
New York State crime commis- 
sion report last year described the 
system as a racket The system 
originated during 'the wartime, 
labor shortage when laborers t 
available at the piers were hired ' 
to load and unload trucks. Later 
many of : the laborerr formed | 
corporations or partnerships as ! 
"public loaders," 

Soldier Burial paw. 
Among the cases accepted for 
argument, probably next fall f 
was a damage suit filed by the 
widow of Sergt. John Rice, an 
American Indian killed in Korea 
but .refused burial in a Sioux 
City, Iowa, cemetery. Sergt. Rice 
was buried in Arlington Ceme- 
tery with military* honors -Jrt the 
direction of former President 
Truman. 

Mrs. Rice sued the cemetery' 
for $60,000 damages after burial \ 
of her husband was barred there ' 
because of a covenant restrict- 
ing cemetery privileges to mem- 
bers of the Caucasian race. The 
Iowa Supreme Court said It j 
could not void a private con^f 
tract containing a restrictive ' 
covenant. It also rejected Mrs. 
Rioe's contention that the action 
of the cemetery violated guar- 
antees of the United Nations, 
treaty. i 

The Supreme Court ruled sev- ' 
eral years ago that restrictive, 
property covenants cannot be in- 1 
forced in Federal of State courts, ' 
It has never said whether such a 
covenant can legally be offered 
as a defense in a damage suit. 

In two cases that began in Fed- 
eral courts here the Supreme 
Court yesterday refused to re- 
view—and therefore left standing 
—decisions against the National 
Labor Relation.* Board in connec- ' 
tion with non-Communist afli- = 
davits, / j 

Review Refused. \ 

The Taft-Hartley Act provides 
that a union is not entitled to f 
NLRB assistance in collective f 
bargaining procedures unless tne 
union's officials file non-Commu- 
nist oaths, in a case involving 

, the United Electrical Workers 
Union and the American Commu- 
nications Association, the court 
yesterday refused to review a 

f finding that the board lacked au- | 
thority Jo require such officials to 
flle latter statements affir ming LU C 
try ^f fi^ ir affidavits. 
111 v^». other case, involving 
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trn latonatlona] 
Leather workers Un^on, 



and 
the 



court ret used to review 
clftlon that the board cannot 
withhold certification of the un- 
ion as a collective bargaining 
agent even though its president 
was indicted for falsely making 
a non -Communist affidavit. Ben 
Gold, the union president, was 
convicted hefe last* month on 
that charge. 

Th*. Supreme Court's new book 
of rules, first general revision 
since 1939, is required reading 
for lawyers but too technical for 
most laymen. 

One of the many changes It 
makes will require that< printed 
copies of lower court opinions 
must accompany all requests for 
Supreme Court review. The new. 
rules take effect July 1. The 
court said it received expert as- 
sistance from Warner W, Gard- 
ner, Charles A. Horsky and Fred- 
erick B. Wiener, members of the 
district bar: former Acting So- 
licitor General Robert L. Stern, 
Prof. Henry M. Hart of Harvard 
Law School, Prof. James M. 
: Moore of the Yale Law School, 
« Prof. Herbert L. Wechsler of Co- 
lumbia University Law School 
* and Supreme Court Clerk Har- 
^ old B. Willey. 

-|J Justice Black said the new 
v* rules contain many improve - 
' ments but that it would have 
; been better to amend the old 
; rules instead of adopting a 
? whole new set. 

"New rules without settled 
I : meanings breed mistakes and 
controversies that frequently 
I make the way of litigants un- 
necessarily perilous/ 1 he de- 
j clared, "1 particularly object to 
i the present : revisioh because a 
j number of the changes put. un- 
necessary teurden*o#e conditions 
and restrictions on rights of re- 
rtpw And appeal Our rules 
should make appellate review 
easier, not harder^ ^Finally I 
ha£e never 'favored w aimost 
Insuperable ' obstacle* Mr rules 
have put in the wfy of briefs 
sought to be filed by persons 
actual litigants." 
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f T^jrCases Do^- 
For High Couft 
Rulings Today 

Edicts May Involve 
Civil Rights, Loyalty 
Integration 




TH^&jjaiBfcfifllttt ™turns to 
the bench today amid signs that 
history Is In the making on sev- j 
^eral legal fronts, even it the 
j tribunal defers a pronouncement X 
I on how and when racial segrega- { 
, tion must cease in public schools, ; 

The Justices are confronted 
with 16 already argued cases, 
including the five school suits 
from the District, Virginia, 
South Carolina, Delaware and 
Kansas. This concentration of; 
unusually difficult and contro- 1 
versial questions, as well as a! 
pressing an*ay of review peti- 
tions such as a communist | 
Party attack on the Subversive | 
Activities Control Act, was ex- 
pected to delay the terms final 
session until next Monday. 

Whether or not anything is! 
said today about school Integra- I 
>tion, the session could offer | 
1 plenty of other matters to pro- g 
duce opinions of more than ordi* \* 
nary interest and importance— V 
and also a longer than usual \ j 
array of dissents. ' 

Oral Arguments Heard 
The most eagerly awaited ju- 
dical statements— although the 
court has never said exactly how i 
■ or when or what it will decide 
in the matter— involve the man- | 
ner and timetable for implement- 
ing the tribunal's May 17, 1954, 
unanimous decision against en - 
forctfl i»i**l separation oi acnool 
children in public school*. 
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Oral ixgumeota 

attorneys for tooth fiaes 
ne nrt ipecUJc eaaes and by 
the Justice Department wen 
heard leas than two months ago 
Most of those attorneys believe 
the high court will announce 
something authoritative, possibly 
Jt,oday, and In any event before 
'adjournment until October. 

Few, if any, predicted that the 
court would hand down detailed 
decrees at this time, at least in 
some of the cases, or set a hard- 
and-fast obedience deadline. 

Any such decrees or mandates, 
issued now or later, would apply 
to the live cases. So too, would 
orders remanding any or all of 
the cases to the lower Federal 
courts with instructions to frame 
appropriate and eqult&bte pro- 
cedures for conforming to the 
Integration principle established 
in the 1954 decision. 

"Pattern *f Compliance" 

But any action by the Supreme 
Court will be viewed in court 
Jurisdictions, as well as States 
and communities not directly or 
immediately involved in the 
pending suits, as providing at 
least the start of a Nation-wide 
"pattern of compliance" and pro- 
cedure. 

Here are some of the other 
main questions that might be 
answered today: 

! Federal loyalty program: Was 
Dr. John P. Peters, senior pro- 
fessor of medicine at Yale Uni- 
versity, denied Fifth Amendment 
guarantee of due process of law 
when dropped from a part-time 
consultant job with the Public 
Health Service because of a Loy- 
alty Review Board finding 
against him? He contends that, 
in such loyalty hearing proce- 
dures, an employe is denied con- 
stitutional rights If barred from 
knowing tiie identity of witnesses 
against him and cross-examining 
them. The court con ceivably ^ 
See COURT* Page A-2 
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Continued From First Pag e 
could decide the Peters case 
without passing on the constitu- 
tional q&eatloa. 

Court-martial of civilian*: Did 
Congress have the power, in en- 
acting the Uniform Code of Mili- 
tary justice, to provide for the 
court-martial of a civilian for 
a crime allegedly committed 
while he was in the service* 
Former Air Force Ssrgt Robert 
W. Toth, a Pittsburgh steelwork- 
er, honorably discharged in 1953, 
was arrested later and flown to 
Korea by military authorities for 
court-martial on charges of hav- 
ing murdered a South Korean 
flvilian in 1952. 

Tonkert Case Cited 
| Peace rally: Was the Yonkefte 
tf> Y.) education board right 



refusing use of a public I'hrinl 
building for a "forum" by an 
organization known as "Yonkers 
Committee for Peace?" 

Radio broadcasting: Did a 
Federal court exceed its power 
and "sutjstitute its judgment" 
for the Federal Communications 
Commission in setting aside an 
FCC order permitting a compet- 
ing radio station In Easton, Pa.? 

Civil rights: Was a Georgia 
Negro Illegally convicted in a 
murder case where the Jury was 
chosen from a panel whe: 
names of white persons were «j 
white paper slips and those 
Negroes were on yellow slips? 
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By JOHN O'DONNELL £) 

Washington, Sept. 29.— When the august Supreme 
>urt of the United States starts its new term Monday* 

lie dignitaries will be faced with the embarrassing 

lggestion that they are becoming symbols of senile de- 
[nquency — judicial, that is, not personal. 

Four of the associate justice — Frankfurter, Black, Reed and 
llinton— by their age or years of service on the federal bench will 
lave reached or be well beyond the date on which under the law 
■hey can step down and enjoy for the remainder of their lives their 
lull $35,000 a year salary in carefree retirement. 
1 Before the national conventions are held next summer, this will 
J>e an accomplished fact. The all-important choice of their successors 
Vill h»ve been made either by President Eisenhower, if, he recovers 
itffficiflntly to perform the duties of a Chief Executive, or by a Presi- 
dent *tfxon if IWe decides, because of "inability," as the^ Constitution 
puts iii to resign and turn over hi* office to the Vice President* 
f Ike Can't Defef oft Jppefcitnieirr f owtr 
This power of appointment to the high court, according t* all 
he Constitutional authorities, is one that cannot be "delegated 
>y an ailing Chief Executive to a temporary standin. And the salee- 
ion of four new justices of the Supreme Court, the greatest turnover 
*ince F.DJL*i second term, will be the most important decision ot 
*e Eisenhower Administration. It probably ^Ul ^determine the 
■udicial and Comtit«a|l wwpW *QftC<W* WUi er ** ntT *~ 

In his almost thFee^ejAVn' th7 White Hou$ Ike has named 

wo members of the supreme bench—Chief Justice Earl Warren oC 

alifomift aad Assoc!*!* leatiee John H. Harlan of New Yydu 

D. R^ during hia first New Deal term bad a* chant* U renlaca 

^ oC the Nine Old Men whim he toe* liir <l ittuatktt tbat 



(L. to r.) Supreme C*nrt Jnstkes Black, Frankfurter, MtnUm 
and Harlan. 

irked him and Anally resulted inJhe impetuo.us and politically dis- 
astrous gesture of trying, withojft success, to jam his court-packing 
bill down the throats of a resejTO ul Congress. To the credit of the 
Senate, it should be rememb^ed that the lawmakers, for the first 
time in their New Deal careers, got up enough courage to defy 
F. D, R* and kill his proposal. 

But they did absorb some of F. D. R. f s ideas and this, too, v. 
to be marked on the credit side of the ledger. Going alone wit) 
F. D. R.'s plea for "new and younger blood" on the high nench 
Congress passed a law that permits the justices to retire on ful 
pay at 70 , or at 65, if they've been on the bench for 15 years 

frankfurter Shrugged Off Idea of Retiring 

So we are now faced with this situation: 
1 — Justice Felix Frankf urter, second foreign-born Supreme Cour 
^ member in the history of the republic, will be ?4 next Nov. 15 
When he reached 70 and became eligible for retirement (a topic tha 
some of his fellow court members who don't like him didn't hesitat- 
to call to his attention), he tartly retorted that he was feeling fine 
that his idol, the late Justice Oliver Weadell Holmes, wrote his bes 
opinions after he was 75. 

Furthermore* s*id Frankfurter, he wasn't quite sure that Presi- 
dent Harry Truman could be trusted to pick as his successor a mai 
who would cArry out the New Deal philosophy of a liberalize 
democracy. (Liberalized democracy is silk-hat slang for Fabian 
socialism, which in turn is hypocritical goose grease for what the 
hoys really*- mean — creeping Communism,), But in the last few 
months, either the justice or his doctors have updated the retiremen 
prescription- Expect the mustard -tongued Frankfurter to be out b 
Christmas. 

O — The two really ailing members, who are frank about W 
*■ tough medical regime imposed on them and now look foi 
ward to gracious leisure in the twilight of their lives, are Justic 
Stanley Reed, 72, a charming easy-goin^ Kentuckian whom Roos< 
relt named to the bench 17 years ago, and Justice Sherman Mintoi 
a Truman appointee, who has been infailing health for 
year and makes no bones about his deter JWrttSuon to prolong his lif 
by doffing the cares of office. Mi n ton will be 66 next month bi 
his previous years on the federal bench make him eli^ihle^for £u 



retirement pay. 

Slack to f metres 
— The other justice getting ready., L* Wvwv o^cd^^gfi^R/s firs 

Supreme Court selection, — the WffeHMn? TAntroversial (K 
Klux.Klan membership), surprisingly competent former Senate 
from Alabama, Hugo La Fayette Black. JtaticeBlaek wiU y» M jn : 
February and has told friends that sjajf^Uft WHWf The- Judicfa 
retirement law was to clear the road Tor new and younger blood, hi 
will show by personal example his support of the measure for whicl 
he fought while in the Senate. 

So far as the other five members of the court are concern* 
there will be no change. Chief Justice Warren has made it cle 
that no pressure will make him retract his "irrevocable" announc 
ment of last April that under no circumstances would he beeoi 
a candidate for elective office. * 

The ether members, Roosevelt's New Deal Justice (Wild Bi 
Douglas, Truman's Republican Justice Harold H, Burton, Tex 
Tom C. Clark and Eisenhower's Harlan will continue on—and pre 
ajjly for many yean. 

But the four vacancies ctalajr up during next winter'a seasi 
of Ce*gre*i will confront either fte or his White House success 
with tough political, as well as judicial* problems. For the first tii 
in mere than a half century there will be neither a Catholic nor 
Jew on tha high bench* On geographical grounds, the West w 
want a native ton te sit with California's Warren. 
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jn^^drflr^me Men^ A Polit 
k»L History of the Supreme 
Court from 1790 U>..lfi55" Ran- 
dom House, $5. 
By HERBERT APTHEKER 

Mr> Rodell is Professor of Law 
at Yak University, His book is a 
spritely -written and brief record- 
ing of the highlights in the history 
of the U. S* Supreme Court Its 
point of view is liberal and, from 
the viewpoint of the present-day 
struggle to preserve the Bill of 
Rights, the volume will be found 
useful. The work demonstrates the 
basically reactionary role which 
the Court has played throughout 
American history -with its central 
concern being the protection of 
vested propertied iuterests and the 
maintenance of white supremacy. 
It shows also that the Court has 
beefl keenly responsive to varying 
poKftical winds, both in its makeup 
and in its rulings; and that, where 
relatively progressive decisions 
have been wrung out of it, this 



has been the result of mass pres 
surfc 

Of greatest interest to most! 
readers will be Mr. RodelTs "handl- 
ing of the court in the recent past, 
especially when presided over by 
the late Fred Vinson. The author 
finds the Chief Justice of the Co! 
War Court one who ~understood| 
the real meaning of American de 
mocracy less than any other man 
who ever headed the Court.** Espe- 
cially despicable, he writes, was 
that Court's action in railroading 
to their executions Ethel and Ju- 
lius Rosenberg. The terms of the 
rendering of law Professor Rodell 
finds the decision upholding the 
Smith Act convictions of Eugene 
Demits and other Communist 
leaders to have been "the biggest 
blot on the Vinson's Court blot- 
marked ledger," since it "make a 
mockery of the First Amendment.'* ; 
This finding he reports despite the 
marked anti-Communist outjbok 
which he displays at every pos- 
sible opportunity. I 

Mr. Rodell does not fail, iijj his 
account of the Dennis case, to pay 
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his respects to the ^prosecution* 
role of Judge Medina an3*1t**a^ 
that a reading of the record makes 
one blush because of the clear bias 
displayed by His Honor. 

Mr. Rodell closes his book with 
a positive estimate of tbe present 
Chief Justice, Earl Warren, and 
the hope that "under the inspira- 
tion" of Justice Douglas and Black 
"and the aegis of a potentially 
great Chief Justice, the American 
dream of freedom may be reborn*" 
His preceding pages, however, 
demonstrated that it was not the 
inspiration of any particular Justice 
which was decisive-tfbr good or, 
ill— but rather it was the degree of 
organized strength achieved by 
the democratic forces in t&e^oun- 
try.^ost certainly, that whicoWs 
true uWhis regard in the past « 
true in oar own day and will be 
rue, increasingly, in the future. 
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r -Qur Top Tribunal 

SENATOR SMATHERS of Florida has given Congress 
a proposal with respect to the United States Supreme 
Court which deserves the serious consideration oft 
all Americans. / 

■ Tht Southern Democrat would make it a matter -of" 
law thit future appointees to the high bench coufa not 
| have rawer than five years* experience in the lower courts. 
Trie Senator supports his idJttwith two argument? of 
cogency. First, he would have tlft ^upremeXoufr i^le va ted 
to the plane where it belongs — "oul of tne puulicm arena/' 
Second, he feels that Supreme Court justices, whose edicts 
become the unappealable "law of the land/' ought to be 
trained and experienced jurists. j 

Under these conditions, he believes, the recent tend-j 
±ncy of the Supreme Court to usurp the legislative re- 
sponsibilities of Congress would cease. 

Regarding political appointments, Senator Smathers 

, is curt and to the point. Under his plan, the Supreme Court 

would no longer serve as "a refuge for appointees drawn 

from the ranks of politicians, professors or friends of the 

influential. tT j 

With reference to judicial training, he notes that at 
present only three of the nine members of the Supreme 
Court were judges before their appointments, and one of 
this trio had been merely a local police magistrate. 

As for judge-made law, Senator Smathers recognizes 
that the growing practice violates the constitutional prin- 
ciple of the separation of official functions. "All legislative 
powers" in the Federal Government are vested in the 
Congress by the Constitution itself, and the Congress is an 
elective body, directly answerable to the people, whereas 
Federal judges are appointed for life-long terms, and some 
of tfiem have been social or economic theorists, willing to 
foist their doctrines upon the public in the guise of judi- 
cial decisions. 

Senator Smathers holds that judges "should not labor 
under the erroneous belief that it is their duty to legislate 
or determine policy, or in any way invade the legislative 
fieWs." 

"Men," he declares, "who desire to determine policy 
and legislate should seek endorsement of their views from 
the people by running for office*** 

Although the Constitution is silent <m this situation, 
It Is certain that the founding fathers, in providing for an 
appointive judiciary, hoped and believed that judicial ex- 
perience would be a major qualification. Otherwise! why 
did. the 1787 Convention repose complete legal au&ority 
in the Supreme Court? I 

Most Presidents have sought to maintain the cJntem- 
standards, and the biographies of the great justices I 
rise a resplendent chapter in the history of the eoun- \ 
try lit is Senator Srnatherc' wish to revive this faith In the i 
fotAnost tribunal and thus restore the former luster of 1 
the errtire Federal judiciary. In his words: 

"The Supreme Court should be the finest collection of 
trained and experienced jurists which can be assembled." 
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Supreme Court Record"" 
Seen on Cases Handled > 

- /<T ^ By ROBERT K, WALSH V. V^ 

Th,t - Bunranr Court provide* proof- today that It intends to 

in stolon weiTJnto June. 

The tribunal normally ends Its term the first or second week 
of that month but stfll ft** 24 argued cases and scores of petitions 
to dispose of. It handed d&ir* «Uy two written opinions yesterday, 
relatively minor In comparison to several intensely co flUu i usla l 
issues remaining. & 

One was a 5 to 4 opinion allow- 
ing states and local communi- 
ties to tax military housing built 
and operated by private firms on 
Federal land in accordance with 
the Wherry Act of 1949. The 
other held that an employe must 
pay an income tax on the gain 
from stock he bought at a re- 
duced rate from his employer. 

Record Expected 

The court also acted on some 
$0 other .appeals or motions. 
This strengthened earlier pub- 
lished predictions that the tri- 
bunal will set an all-time record 
at the current term. At the close 
of business yesterday It had dis- 
posed of 1,440 cases on Its ap* 
pellate and miscellaneous dock- 
ets. The final total seems certain 
to exceed the record of 1,520 in 
1946. 

Besides ruling on the housing 
ease from Nebraska and the tax 
question from Pennsylvania the 
court yesterday; 

1. Announced it would hear 
an appeal next term from a deci- 
sion of the United States Court 
of Appeals here that the Na- 
tional Labor Relations Board 
lacks authority to determine the 
truth of falsity of non -Commu- 
nist oaths fUe<J jay union officers 
under the Taft-Hartley i Act. 
This case Involving the Interna- 
tional Union of Mine, Mill and 
Smelter Workers will be heard 
with a previously accepted ap* 
peal by the Meat Cutters union. 
The latter case raises a question 
whether a union can receive 
NLRB benefits If one of its offi- 
cers Is convicted of fUtug a Mse 
non^COnffllUnist oath. 
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» Reject* Teacher t 

% HMUSed to reconsider Its 1 
5-to-4 decision of April 9 that 
Dr. Harry Slochower was im- 
properly flred from Brooklyn 
College because he invoked the 
Fifth Amendment in refusing to 
answer some questions of the 
Senate Internal Security sub- 
committee. *The court, however, 
fttruck a sentence from the orig- 
inal opinion in "the interest of 
accuracy." The sentence con- 
tained a comment that "neither 
the subcommittee nor Dr. Slo- 
chower was aware that his claim 
of privilege would result in his 
discharge." The court explained 
that additional information in- 
dicated the statement was inac- 
curate although it did not affect 
the decision. 

3. Denied a hearing to two 
West Virginia railroad workers 
who face loss of their Jobs be- 
cause they said the Puritan 
Brethren to which they belong 
prohibits membership in labor 
unions and other organizations. 
Hiey contended that State "right 
to work" laws banning the union' 
and closed shops apply to the 
railroad industry. The Supreme 
Court ruled last week that the 
Kational Railway Labor Act + per- 
mitting union shop contracts, 
supersedes such State statutes* 

Refuses Segregation Case j 

4. Refused to interfere with 
Federal district court judges in 
Tennessee and Louisiana who I 
ruled against public school segre- J 
gation but refeused requests for 
creation of special three-judge 
Federal courts to pass on the is- 
sues. The Federal court Judges 
In Memphis and New Orleans 
held that a basic constitutional 
Question no longer existed be- 
cause of the Supreme Court's 
May 17, 1954, decision declaring 
public school racial segregation 
unconstitutional. The high 
court's action yesterday was in 
line with the method it outlined 
last May for lower Federal courts 
to determine, in general, the tim-i 
lug of integration programs, 

ftae Tax Interference 

The 6-to~4 desirin g nnhn|Hfr iy 

the tfetomka Supreme Court's 



i 
finding in favor of local taxation 
of privately operated military 
housing under the Wherry Act 
was delivered by Justice Frank- 
furter, Justice Douglas, Joined 
by Justices Reed, Burton and 
IHartan, dissented. They warned 
I that "taxation by local authori- 
ties of a housing project is a 
sure way of increasing its cost 
and hampering the Federal pro- 
gram/' 

The decision apparently affects 
directly the 159 projects, with 
53,000 dwelling units, constructed 
m various States. But the court 
dealt only with the wherry Act 
and did not indicate any broader 
application to public housing. 

The scope of the opinion con* 
ceraing tax liability on stock 
purchased at a reduced price 
from an employer was not im-> 
mediately evident. Lawyers re- 
marked Informally that the opin- 
ion wemed limited to some 1 
respects to the particular case 
of a division manager of the 
Michigan Chemical Corp. who 
cd rtended he did not have to pily 
taj: on income from 340 shares 
bfiause it was not a gift but 
rajher a "proprietary interest" fc 
the business. ; 
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Many Rulings Dispute? 



In Final Court Session 



y 



§j By ROBERT K. WALSH ft 

Tht^fiumrgme C QU ft'« Anai session until Octobef supplied 
lawyers, laymen ito probably Congrew today with i vast array 
of rulings to fight over *H summer. - ■ ■ * . \ 

The Justices spoke for four hours yesterday in saying the last 
judicial word in almost a score of written opinions and dozens 
of orders. The deluge of decisi ons, a ccompanied gewuattj ** 
caustic dissents, laid down the 
law on these subjects: 

■jL Courts- martial. Civilian de- 
pendents accompanying Ameri- 
can servicemen stationed over- 
seas can be tried by military 
courts-martial for crimes com- 
mitted in those foreign countries. 

Z. Deportation. An alien who 
admittedly belonged to the Com- 
munist Party during some of the 
time he has lived in the United 
States cannot avoid deportation 
despite his claim that Federal 
officials used secret evidence as 
a basis for refusing to suspend 
a deportation order. 

3. Employer liability. Addi- 
tional groups of railroad em- 
ployes, Including women file 

clerks* may sue for damages in ' 

eertain circumstances wider the 
Federal Employers' Uafaity Act.^ 

4. Cellophane, The E': I, Du 
Pont de Nemours and Co. did 
not illegally monopolize the 
cellophane industry, , r 

5. Offshore oil. The State of 
Louisiana cannot block the leas- . 
tog of oil-rich submerged lands' 
within the 10.5 mile offshore 
border claimed by the State. At 
the same time, pending Supreme 
Court action next term, neither 
the State nor the Federal Gov- 
ernment is allowed to lease or 
begin the drilling of new wells 

6- "Fair trade/ 1 McKesson «t 
ftobbins, Inc., cannot fix prices 
under "fair trade" laws on drug 
products it distributes through 
its own wholesale outlets in 35 
States and also thro ugh lnd e- 
pGRaim wholesalers. 
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7. Inherit ance. Th e. nilga i* AjTSTtTOlTTthy Krueger Smith and 
maw son of the late George Mrs, Clarice B, Covert. Mrs, 



*&£ 



"Buddy*' DeSylva is entitled to 
royalty rights on his father's 
musical compositions, despite a 
contention by Mrs. Marie De- 
Sylva that sole control over 
copyright renewals belong to her 
as the composer's widow. 

8. Freifht rates. The Inter-: 
state Commerce Commission 
properly required the Union Pa* 
cine Railroad to establish a 
transfer rate, involving millions 
of dollars in freight charges, on 
connection shipments with the 
Denver and Rio Grande Western 
Railroad at the Ogden. Utah, 
gateway to the Northwest, 

Those were only the highspots 





Smith, daughter of retired Qtn. 
Walter Krueger, was convicted 
of having murdered her husband, 
Col Aubrey D. Smith, in Tokyo 
in 1952. ■ Mrs. Covert was found 
guilty of having slain her hus- 
band, Air Force Master SergC 
Edward Covert in England. 

Both women challenged con- 
stitutionality of the Uniform 
Code of Military Justice provi- 
sion for courts -martial of Ameri- 
can civilians who accompany 
the armed force* overseas and 
commit crimes there. Justice 
Clark wrote in the majority 
oplaion that there was "no con- ■ 
stitutional defect" in the code's i 



of one of the Supreme Court's (provision for such military trials, 

most voluminous last-day pro- *■ , Fw Effect « n Uw 

auctions In several years. But « u * # t *, 

even they were somewhat over* : Tl ^ ef ^J 1 ** barren and 

shadowed by the decision affect- Justl " s Bla ™ and Douglas 

ing the Federal Security pro- ,£ l "f d '1* d n ^l nt { J c , m l ** ? u 

[Font ctfe opinion delivered by 

Justice Keed. Tney attacked 

that opinion as "virtually 



gram. 

Many Dissents Recorded 

There were dissents in prac 

tically every case where a writ- 



emasculating" the anti -mono- 
poly \Kction of the Sherman 
ten opinion was handed down. AntfcTCbat Lslw. Justice Reed 
Chief Justice Warren and Jus- ' declared in a 26 -page opinion 
tlces Black and Douglas most that "Du Pont should not be 
frequently teamed together in round to monopolize cellophane 
objecting to majority rulings. jwhen that product has the com* 
They were the dissenters in Petition and toterchangeability 
the opinions written by Justice **#* other wrappings that this 
Harlan in the courts -martial record shows /* 
cases.. Those opinions specific _ Tnc decision doomed court 
cally Upheld the cour ts -martial enorts the Justice Department 
aoa vteU fig and life senTences fit nAfi made for almost sev*n years 

to have the Wilmington, Del. 
A rm Judg ed guilty in a civil 
anti-trust suit. *■ — ■* 



-*— MHwenting OpftWHi " 

The deportation issue was de- 
cided by a 5 to 4 vote in which 
the dissenters again were Chief 
Justice Warren, and Justices 
Black and Douglas, along with 
Justice Frankfurter. 

Tne case reached the Supreme 
Court in an appeal by Cecil R. 
Jay, a 64~year-old alien who 
came to the United States in 
1914 and admittedly was a Com- 
munist Party member from 1935 
to 1940 in California* 

He conceded that under the 
Internal Security Act he could 
be subject to deportation. But I 
he protested that his request fori 
suspension of (he deportation; 
hearing was illefaHy rejected by, 
Attorney General Brdwnell main- 
ly on the basts, of .confidential 
undisclosed information . 

Justice r *Be^d delivered the 
opinion upholding the action of 
the Federal authorities In basing , 
their refusal on "such secret evi-j 
dence. In an unusual move, each 
of the dissenting Justices wrote 
separate opinions, Chief Justice 
WarretJ declared that '*■■ in con* 
science I cannot agree with the 
opinion of the majority." He 
complained that "it sacrifices too 
much the American spirit of fair 
play in both our Judicial and ad- 
ministratis processes:' 

Income Tax Caie Rejected 

In still another 5- to-4 opinion,; 
w h c ic Mi e Warren-BiHT*-«e*s-; 



li as com bination waa *uginruf*d 
byJusQc? Clark, the court re- 
jected the protest of George B. 
Parr. South TexaV political boss, 
for being indicted on income-tax 
evasion charges in Federal court 
in Austin, after he originally had 
been indicted in Corpus Chris ti 
on the same charges. He had 
obtained a transfer from Corpus 
Christ i to Laredo. The Justice 
Department obtained a dismissal 
of the original indictment in 
Federal court in that city, and- 
then got an Identical new one 
lat Austin- 
Chief Justice Warren delivered 
the court's opinion in the "fair 
trade'* case. Justices Harlan. 
Frankfurter and Burton dis- 
sented. The decision reversed 
a- New York Federal Court de- 
cusion in favor, ol the company's 
i price maintenance agreements 
for its own wholesalers and in- 
dependents. 

The Chief Justice suited: 
Congress has marked" the limi- 
tations beyond which prfac fixing 
cannot go. We are not, only 
bound by those limitations^ but 
we are bound to construe them 
strictly, since resale price main- 
tenance is a privilege restrictive 
of a free* economy.'* 

District Lawyer's Plea Denied 

The Supreme Court's only im- 
portant action in a District case 
affected Dorsey K. Offutt. an 
attorney here who for several 
years has been fighting a con- 
tempt of court charge. 

The high court refused his 
request to dismiss all such 
charges against him. He first 
was held in contempt by Dis- 
trict Court Judge Alexander 
Holtzoff for conduct at a trial 
in 1952. The Supreme Court 
last year ordered a new hearing 
for him before another judge. 
i Judge McLaughlin later held 
him in contempt but was re- 
versed on technical grounds by 
the United States Court of Ap- 
peals here. Mr. OfTutt com- 
plained that he still faced the 
possibility of another hearing. 
In any event, he asked the high 
court to dismiss the whole thing 
once and for ail because the 
proceedings have dragged on 
more than three years^ThiaJhe 
hijn WUfV refused to do. 
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j4 m eU£BS-C° mm unist8 

•~ ThM3upr eme Court has reached a 

j n sw hum m IfHiUflniibility in its 

! n cent decision that prevents the ex- 

[ e tutive - branch of the government 

\ from dismissing subversives In gov- 

ejnment employ. This Is apparently 

I bj ised on the theory that a man has 

| a right to a government job. It also 

shows an appalling lack of knowledge 

oj the true nature of Communism. 

I The nation would be the gainer If 

tile Court, which since the appoint- 

( ment of Chief Justice Warren seems 

tc have no pattern or plan, had read 

tl|e address given by George Meany, 

president of the AFL-CIO, before the 

FBI National Academy. 

Mr. Meany is a progressive labor 
leider, He cannot be accused of be- 
ing a red baiter or a liberal hater 
When he attacks Communism as a 
pMlosophy his words carry wefght. 
Mr. Meany points out that all dicta- 
. torships Communist, Nazi, Fascist, 
; Falangist, Peronlst or Titolst have 
\ only one aim, the grabbing of all power 
i for the^ total destruction of all free 
Institutions. He calls attention to the 
fact that "good old Joe/' as Khrusch- 
chev hajs exposed, debased all society, 
outraged every human value and ruled 
by savage brutality Instead of law. 

Communism, Mr. Meany contends, 
Is the worst of all dictatorships be- 
cause It poses demagogically as a 
: higher form of democracy. It poses 
as a political movement though it is 
anything but a political party In the 
normal democratic sense. The only 
loyalty the Communist knows is loyalty 
to the clique or despot who happens 
to be at the helm of the Russian dicta- 
torship at any particular moment. The 
Communist smile does not make Com- 
munists safer. Communist criminals, 
says Mr, Mearfc, are more dangerous 
when masked lust as ordinary crimi- 
nals are. 1 
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So at the safoe time that the Su- 
preme Court toperis the executive 
branch of the ■ government to sub- 
versive activity, Mr. Meany points out 
that "Communists and their dupes 
are calling for an end to every legal 
effort to curtail their subversive ac- 
tivities and their efforts to infiltrate 
our free institutions." Mr. Meany 
points out that It la a matter of self 
preservation that we protect ourselves 
from subversive movements and ac- 
tivities. He contends that a man is 
no liberal who does not believe in 
safeguarding democracy and Its 
liberal Institutions. Finally he says r 
"There are no American Communists 
— there are only Communists who! 
live in America." 

Mr. Meany has drawn a realistic pic- 1 
ture of Communists and their dupes 
and fellow travellers in America. His 
exposition shows the need for Immedi- 
ate legislation to protect the execu- 
tive branch of the government from 
Judicial decisions based on the whims 
of men who ha^ had no judicial ex- 
perience or traljilng. 
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Tht decision 

• ploy* security 
carried far bej 
tended by Congress la a judicial way 
of saying one of the things that lay 
critics have been saying all along 
The high tribunal, in an opinion 
written by President Elsenhower's 
latest appointee, Justice John M. 
Harlan, held that summary suspen- 
sion and Unreviewable dismissal of 
Federal employes as security risks 
could apply only to those In sensi- 
tive jobs, not Indiscriminately to 
any or all employes of the Federal 
Government. 

The effect of thi* major pro- 
nouncement of a majority (6—3* of 
the court Is not in any way to 
stroy the security program, but to 
impose upon it the eommon-sense 
limitation that a Federal employe 
holding a position that had nothing 
to do with the national security 
could not be fired under existing 
security-risk procedures* The court 
took pains to point out that he 
could be fired by other methods if 
need be. Since about half of the 
Federal employes dismissed as "se 
curity risks" were in non-sensitive 
positions, the far-reaching applica 
tion of the decision can readily be 
appreciated. 

In this case— involving one Ken- 
drick M, Cole, a former Federal 
food anji drug inspector— the na- 
tion's highest court has once again 
affirmed "the need for procedural 
safeguards * * * in the absence of 
some overriding necessity"; and It 
has thus once again proved itself 
the bulwark of individual rights 
against undue extensions of either 
administrative or legislative power. 
It was a, fitting end to the 1953-56 
term, which saw the court consist- 
ently restating the principles of lib- 
erty, ctignit^ and justice that are 
the spark that gives t^ American 
democracy its unique meaning in 
the world, 

In a number of instances during 
the past eight months the Supreme 
Court has reinforced its historic 
anti-segregation decision of l$w, 
not only in the field of education 
but also by outlawing segregation 
In, for example, public recreational 
facilities. The court has repeatedly 
reminded the country that the Con- 
stitution stm stands as the funda- 
mental law, with all its guarantees 
to the Individual In 'the Ulhnan 
case it upheld the Immunity Act, 
but restated the importance of the 
Fifth Amendment; and in the SJocb- 
ower c*s* it reiterated that tfe* fe- 
dWidual must be protected through 
"due process" from arbitrary ac~ 
tion. Civilian rights were reaffirmed 
in the Totft cade nab-Sctfe* «**« 
jurisdiction of military eowta, 
In "H *ir aj ■« mi jMJVW^Ul 




$^*i£ : '^*$ t -'f'* f ^ J ** 



^ 



>urt 
ft thought df professlo 
who have been accused of perjury 
(but who had been used by the Jus- 
tice Department) by ordering the 
Subversive Activities Control Board 
to reappraise their testimony, be- 
fore the constitutionality of the law 
under which the Communist party 
is being prosecuted could be deter- 
mined 

A number of these decisions have, 
in fact, been so unpopular In some 
< l u * rt *?fc* 9*k* JML 4l&J*WL en 




some of them and generally to*iimit 
the power of the court* We think 
that Congress would do well to ap- 
proach such legislation with the 
most extreme caution, and not let 
the passions of the moment cloud 
its judgment of an institution that 
through the years has demonstrated 



time and time aj 
pendenceis one of 
mental safeguards 
one of the most e 



that Its inde 
the most funda- 
>f our nation and 
fective— probably 



the most effective—guarantors of 
our liberties. 
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inous, "Guardian of Liberty," New Yor.: Times 
1356. 

The Supreme Court, by a vote of 6-3, held that a Federal 
ecip]cyte holding a position that had nothing to do with national ^ 
securitv could not be fired under existing security-ris.% pro- , c 
cedures, but he could be fired by other methods if need be. 
About half of the Federal* employees dismissed as " security rises' 
were in non-sensitive jobs 

In a number of instances during the past eight months the 
Supreme Court reinforced its historic anti-segre.gation decision 
of 1354. In the Ullman case it upheld the Immunity Act. In the - 
Toth case the jurisdiction of military courts were restricted. 
The Supreme Court in the Nelson case held the Government had 
pre-empted the field of anti-subversive activitieG. The Suprea* 
Court has consistently restated the principles of liberty, 
dignity and justice of American democracy, and this has caused 
some members of Congress to criticise it* 
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THESE BAYSt 

JThe President 
r And Congress 

By GEOKCE F SOKOLSKY 

The separations or POWERS, tahepwit in our 
Constitution, cannot possibly mean j/confliat over 
powers between the President and Congress, an* be- 
tween the Congress and the Supreme Court Yet such 
a conflict over powers has developed during the Eisen- 
hower Administration* A deliberate effort has been 
made to reduce Congress to a ratifying body, accept- 
ing instructions from the President, Issued not directly 
by him but by his various assistants. His Illnesses have 
had nothing to do with the growth ot power among the 
White House staff. It Is a theory of governmental op* 
eratlons arising out of the President's military experi- 
ence and based on the assumption that what works in 
the Army can work in civil life. 

The rejection of such Instructions over the for* 
elgn aid issue was the first assertion by the House of 
Representatives during this Administration that it 
intends to function according to the Constitution* It 
was a major political setback for President Elsen- 
hower, but that is hardly as Important, one way or the 
other, as that Constitutional, orderly governmeftt 
shoflld prevail* i 

1 The British parliamentary system functions mare 
eff ei tlvely, even in a period of crisis, than our division 
of pfewer system under the Constitution. The French 
parliamentary systam sometimes does not function at 
all because of proportional representation which less- 
ens responsibility. The American method, when first 
designed, was an inevitable consequence of Colonial 
history and of the fact that this is a federation of 
sovereign states, each state possessing all powers of 
government except such as are granted to the Federal 
government by the Constitution, War and economic 
depressions encouraged public opinion to permit an 
expansion of Federal authority which really resulted 
in an expansion of Presidential authority* 

States Look to Court 

No state may secede from the Union as a con- 
sequence of the War Between the States, Which Was 
fought on that issue Just as World War H was fought 
over the sanctity of treaties! On the otb#r hand, tha 
Constitution should protect the states from usurpation 
of power either by the President or the CongreM, In 
a word, the states must depend upon the Supwm* 
Court to defers their rights. Whenever th* fiupwnt 
Court has exceeded its Constitutional authority *nd 
has become a third house of Congress, legUlattnf bf 
Judicial decision, the confusion in the land ha* be* 
come very tense. Such tension now exists 4ft %trtl 
Soulh and North over the Negro question. A2t{t0tni 
some of the decisions of the presenfrjSuprema 
over Communist cases have been as muc 
of tfie Constitutional rights of tha states, they 
stir much excitement, _ *Z£L 
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Except in the South, the expansion of tfit au- 
thority of the Supreme Court during the past yrtar 
mate hardly any Impression. In fact, the Slochouer 
decision was probably the most significant Invasion 
of local authority by the Supreme Court and, in (|he 
opinion of many lawyers, the Court showed a lack of 
understanding of what is involved in their decision 
which is that a state legislature may not lay down the 
rules governing the employment of persons by th* 
state or any agency thereof, such as a municipality or 
a Board of Education. If the Supreme Court is correct 
In this decision, what employment policy may a state, 
munlclpaUty or Board ot Education adopt? 

Data Withhold 

The Executive has adopted an attitude toward 
Congress with regard to the provision of information 
which is obviously unsound and is, under any other 
system, untenable. How can Congress legislate with- 
out data and if the Executive is to withhold data, 
either Congress must legislate on order of the Execu- 
tive or must withhold authorization for funds until the 
data Is provided. It is usual, in the British system* 
for responsible ministers to answer questions in Parlia- 
ment, although Sir Anthony Eden refused to answer 
questions about the Frogman accused of spying on a 
Russian ship. 

The illegal practice of some Executive depart- 
ments to keep unexpended balances, which under any 
correct bookkeeping system should be .returned to the 
Treasury, Is indicative of the Executive distrust of 
Congress. The departments which withhold unex- 
pended balances, often by incorrect accountancy 
methods, assume that such funds may be used for 
purposes other than Congressional appropriations, 
which is clearly against the law. ft 

This Constitutional situation must sooner or 
later lead to adjustment or to a breakdown of iCon- 
stitfltional government because any Executive official 
cai>< expand his power without fear unless either 
th^/ Courts or the People object. 

C*trrls*t, !»■•• KL*t rtftvtrvt Indie***, las. 









0-19 {11-22-55) 










sK 



»These Days 



yhe President and Congress. 



By George SokoUky 
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* THE SEPARATIONS of 
^powers, inherent in our Con- 
" ftitution, cannot possibly mean 

t conflict over powers between 
y\e President 
*"%ftd Congress, 

* n d * between 
the Congress 
and the Su- 
preme Court 
-Yet such a 
aconflitt. over 
mowers has de- 
veloped d u r- 
Jng the Eisen- 
hower Admin- 
1 s tration. A ». Alth 
deliberate ef- So***** 
/ort has been made to reduce 
^Congress to a ratifying body, 
Accepting instructions from 
-the President, issued not dU 
•frectly by him hut by his va- 
rious assistants. Hi| illnesses 

.jhave had nothing to do with 
the growth of power among 
.White House staff. It is a 
/theory of government opera- 
tions arising out of the Presi- 
'dent's military experience and 
♦fcased on the assumption that 
rwhat works in the Army can 
\work in civil life. The rejec- 
tion of such instructions over 
{the foreign aid issue was the 
Yirsi assertion by the House 
of Representatives during this 
Administration that it intends 
to function according to the 
Constitution. It was a major 
"political setback for Presi- 
dent Eisenhower, but that in 
^hardly as important, one way 
jpr the other, as that constitu- 
tional, orderly government 
should prevail. 

THE AMERICAN method, |l 
when first designed, was an 
^Inevitable consequence of colo- 
nial history and of the fact 
Jthat this is a federation of 
sovereign states, each state 
possessing all powers of 
•government except such as are 
jgrjnted to the Federal Govern- j 
-meat by the Constitution. War 
and economic -depressions en* 
couraged public opinion to 
permit an expansion of Fed* 
era! authority which really re* ' 
suited in an expansion of 
presidential authority. f 

£ No«tate may secede iromrae I 
tonion as a consequence of the 
War Between the State* which 
WM fought on that issue Just 
as World War II was fought 
flyer the sanctity of treaties! 
pa the other hand, the Con- 
am utlon should prefect the 
Jr**a— *o*V, USUTP ^ 's iXPf 



power cither by the pretl* 
dent or tba Congress. In a 
word, thsHstates must depend 
upon tht rSupreme Court t o de- 
Vend their rights. Whenever 
the Supreme Court has exceed- 
ed its constitutional authority 
and has become a third house 
of Congress, legislating by 
judicial decision, the confu- 
sion in the land has become 
very tense. Such tension now 
exist* in both South end North 
over the Negro question. Al- 
though some of the decisions 
of the present Supreme Court 
over Communist cases have 
been as much an invasion of 
the constitutional rights ef the 
states, they did not stir much 
excitement 

EXCEPT in the South, tha 
expansion of the authority of 
the Supreme Court during the 
past year, made hardly any iro* 

Sression. In fact, the Sloc- 
ower decision was probably 
[the most significant invasion 
of local authority by the Su- 
preme Court and, in the opin- 
ion of many lawyers, the court 
showed a lack of understand* 
ing of what is involved in their 
decision which is that a state 
Legislature may not lay down 
the rules governing the em- 
ployment of persons by the 
state or any* agency thereof* 
such as a municipality or a 



board of education. If the 
Supreme Court la correct in 
this decision, what employ- 
ment policy may a state, mu- 
nicipalitj or board of educa- 
tion adopt? 

The Executive has adopted 
an attitude toward Congress 
with regard to the provision of 
information which is obviously 
unsound and is, under any 
other system, untenable. How 
can Congress legislate without 
data: 

The illegal practice in some 
executive departments of keep- 
ing unexpended balances, 
which under any correct book- 
keeping system should be re- 
turned to the Treasury, is in- 
dicative of the executive dis- 
trust of Congress. The depart- 
ments which withhold unex- 
pended balances, often by in- 
correct accountancy methods, 
assume that such funds may be 
used for purposes other than 
congressional appropriations, 
which is clearly against the 
l law, 

This constitutional situation 
must, sooner or later, lead to 
adjustment or to a breakdown 
of constitutional government 
becadse any executive officiftl 
can expand his powers witboq|t 
fear unless either the courts 
or the people object \ 
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I ™ r nTT tfflf*** RECENT TERM, ME OF 
EHERClNcl OF A ItviVEP ^LIBERAL WW* THAT 
WARREN* 

0« U ISSUES TIE FORMER CALIFORNIA GOVERNOR SIMP WITH JUSTICES HUGO 
U BUCK ANP WILLI AH 0* DOUG US AGAINST A COURT MAJORITY* IN FOUR OF 
THOSE CASES THElf PREW THE SUPPORT OF JUSTICE TOM C* CURE* 

BUCK ANP POUCUS. LONC KNOWN AS THE COURT'S OUTSTANDING LIBERALS, 
RAVE BEEN MOSTLY ALONE IN THEIR VIEWS SINCE THE BEATR IN 1*4* OF 
JUSTICES VILE? B. RUTLEBCE ANP FRANK MURPHY. 

a IF FOUR LIBERAL-MINDED MEMBERS OF TNE COURT LINE HP TOGETHER, CASES 
ARE LIKELY TO BE ACCEPTEB FOR REVIEW WHICH OTHERWISE MIGHT NOT GET IN* 
THIS IS BECAUSE FOUR VOTES ARE REQUIRED TO GRANT REVIEW* 

ANOTHER GROUP THAT SHAPEB UP SOMEWHAT LESS RICI1LT ON THE 
CONSERVATIVE SIBE CONSISTEB OF JUSTICES STARLET F* REED, HAROLP H* 
BURTON ANP SHERMAN H IN TON. THESE THREE BISSENTEB TOGETHER FROM THE 
BECISION WHICH STRUCK BOWN STATE SEBITIOM UWS* IN SOME OTHER CASES 
TRET CARRIER WITH THEM EITHER JUSTICE JOHN MARSHALL HA RUN OR FELIX 
FRANKFURTER* 

POUCUS ALSO FREQUENTLY JOINER IN DISSENTS WITH ONE OR MORE OF THE 
CONSERVATIVE GROUP* HE WROTE IB DISSENTING OPINIONS. MORE THAN ANY 
OTHER JUSTICE BURING TNE PAST SESSION* 

THE WARREN-BUCK'BOUCUS COMBINATION BISSENTEB IN THE ANTI-TRUST 
CASE LOST BY THE GOVERNMENT AGAINST THE PU PONT CO*t IN THE AFFIRMATION 
OF MILITARY COURT-MARTIAL JURISDICTION OVER CIVILIAN DEPENDENTS ABROAP} 
IN THE DISMISSAL OF AN APPEAL BY A CALIFORNIA COMMUNIST WHO WAS PENIEP 
JOB REINSTATEMENT! AND IN THE BACKING OF STATE POLICE POWER OVER UNRULY 
STRIKERS* s ' - - 

FRANKFURTER WROTE MORE OPINIONS THAN ANY OTHER JUSTICE— 33* 
SOMETIMES HE SPOKE FOR THE MAJORITY. SOMETIMES FOR DISSENTERS ANB 
AND SOHETINES.FOR HIMSELF ALONE* RE UBELEB AN OPINION A 
• RESERVATION** DOWLAS CAME NEET WITH 24 OPINIONS* HARUN FOLLOWER 
WITH 1*. , 

CLARK. WHO STARTER HIS SUPREME COURT CAREER SEVEN YEARS AGO AS ONE 
OF THE MOST SILENT MEMBERS OF TNE BENCH, ENDED THIS PAST TERM WITH TO 
HEAVIEST LOAD OF MAJORITY OPINIONS— 11* BOUGUS WROTE 10. FIVE OTHE 
JUSTICES WROTE NINE EACH* 
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Sqpiame Loun_l 
And Security 



(2) 



Thi ^ qiinrpm* fiw rfa^ thready 
undtr attack lrom? dtvtral quar- 
ters, last week handed down a se- 
curity case decision that many ob- 
servers believed would fit* oil new- 
pressures to restrict its powers. Al- 
most immediately, an attempt wa* 
announced In Congress, to veto the 
ruling with legislation—* course 
increasingly popular among Con- 
gressmen who disagree with a court 
decision, . ^ 

In ruling that only those Ped-i 
eral employes in sensitive positions 
may be dismissed as security risks,] 
the high court delivered a maior 
blow to the Eisenhower administra- ' 
tion's security system. The 6-3 
decision, written by President Ei- 
senhower's most recent appointee 
to the court. Justice John M. Har- 
lan, said In effect that the Presi- 
dent had violated the law in .apply- 
ing the security program to all 
Government workers. The 1950 
law which is the foundation of the 
program, the justices said, legally 
covers on3y the jobs "concerned * 
with the Nation's security,'* 

About half of the so-called "risks" j 
fired under the system, set up in ■ 
1953, were in non -sensitive posi- 
tions. All those persons now may J 
sue for reinstatement, or they may 
ask the Court of Claims to order 
Uncle Sam to pay them JJieir back 
salaries. 

Administration Acts 

v On Friday, Attorney General 
Herbert Brownell issued an order 
suspending the application of the 
program to non -sensitive employes. 
He said that the action was taken 
to assure that the Executive Branch 
"complies fully n with the court's 
decision. The announcement g; 
fresh impetus on Capitol Hill 
earlier demands that Congress 
enact legislation which, in effect, 
would overturn the ruling. 

Representative Walter, security - 
conscious Democrat of Pennsyl- 
vania, immediately got busy after 

. the decision and wrote "a bill which 
he said would niaKe applicable to all 
Government agencies and all Gov* 
eminent activities the 1950 Internal 
Security Act allowing summary fir- 
ing ot Federal employes designated 
as security risks. Senator James O. 
Eastland, Democrat of Mississippi, 
also an advocate of iron -clad se~ 
curity procedures, announced at the 
same time^ftaM!* would introduce 
a similar bill in the Sanate. 
The court'* dissenting opinion, 
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stice Tom C. Clark, Willi *wai 
joined by Justices Sherman Minton 
and Stanley P, Reed> said, "By 
striking it (the executive order) 
down, the court raises a question as 
to the constitutional power of the 
President to authorize dismissal of 
executive employes whose fuxther. 
employment he believes to be in* 
consistent with national security " 
The majority opinion, however, 
made a special point in saying that 
such an employe could be fired by 
other methods, If need be, 

'Good Sense' Soys Coin 

Former Republican Senator Harry 
P. Cain, an outspoken critic of the 
President's handling of security 
cases and * member of the Sub- 
versive Activities Control Board, 
hailed the decision as "American 
good sense.'* Mr. Cain added that 
"the court has affirmed what many 
of us have been saying— that it Is 
neither sensible nor honest to apply 
the security system to non*security 
jobs/' 

On Tuesday, the day after the 
court's decision, Mr. Cain told the 
Senate Subcommittee on Constitu- 
tional Rights that Mr. Eisenhower 
revealed to him in a recent White 
House conference that he did not 
know that there was no distinction 
between security risks and loyalty 
risks in the application of the law. 
He told the subcommittee about 
the case of Irving I. August, Korean 
war veteran who was ^dropped from 
his Red Cross job alter the Army 
had called him a security risk. Mr, 
Cain said he had told the President 
about the August case, and that 
the President had become indig- 
nant. The next day it was reported 
that Mr. Cain's appeal to the Pres- 
ident had won Mr. August a hear* 
ing in his esse— he had been given 

me by the Army, which>*d* la- 
beled him a risk in sWswering a 
Red Cross job Questionnaire. 
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Courfr Martialing Civili ^Q 

ThjKgeneral jubilation over the recent action 
of tm rSupreme Courtin curbing some of the abuses 
and inequities oi me Administration's security pro- 
gram has deflected "ovular attention f p om what 
was probably an equally momentous ruling. This 
ruling, applied in two separate cases, upheld the 
right of the military authorities to try, under the 
uniform code of military justice cases involving 
crimes committed by civilian dependents living 
with American servicemen overseas. 

One of the cases was that of Mrs. Dorothy Krueger 
Smith* daughter of an American general, who in 
October, 1952, stabbed and killed her husband, an 
Army colonel, in their residence at Tokyo. The 
other was that of Mrs. Clarice B, Covert, wife of 
an Air Force master sergeant, stationed in Great 
Britain, who in March, 1953, attacked and slew her 
husband with an ax. Each was convicted of mur- 
der by a military court 

General Krueger, in an action in behalf of bis 
daughter, sought to have this verdict nullified 
on the ground that she had been 'deprived of her 
constitutional right to trial by jury, A District 
Court in West Virginia, before which the case was 
brought* declined to order her release from the 
Federal Reformatory and this judgment was 
affirmed by the Supreme Court. A similar plea 
was brought here in the District of Columbia in 
behalf of Mrs. Covert. Judge Tamm, basing his 
decision on the celebrated case of Pvt. Robert Toth, 
ruled that the military had no authority to try 
Mrs. Covert. This judgment was reversed by the 
Supreme Court, which found the Toth case to be 
irrelevant to the questions at issue. Mrs. Covert, 

HvntTci, xn iu u& giTtn a new max uj vuui L*iuai uai, 

ordered by the Military Court of Appeals on the 
ground that certain evidence concerning her mental 
condition was improperly excluded from the original 
trial in England. 

- The position of the Supreme Court, as set forth 
in the majority opinion by Mr. Justice Clark, is 
based in part on certain precedents involving 
actions of consular courts, enforcement of mari- 
time law on the high seas, and cases arising in 
American territories outside the continental limits 
of the United States where the right of jury trial 
has been held Inapplicable. It is also based on the 
respective agreements with Japan and Great Britain 
to waive jurisdiction in cases involving "persons 
serving with, employed by, or accompanying the 
armed forces" of the United States in those coun- 
?trles. The court implies that the purpose of such 
agreements and of the code Itself is to assure "that 
American servicemen and their dependents through* 
o ut the wor ld would not be subject to wjrfaljr tgring 
standards of Justice unfamiliar to our people." 
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^Thig njling, we suspect, will increase tht unfit- 
ness of, those who, like Senator Brick'er, are 
frightened by the possibilities, of the treaty-making 
power, and of those who are alarmed by every 
extension of the judicial powers of the military. 
In fairness to the court it must be observed that 
fKe juridical and constitutional problems involved 
in these cases are new, complex and difficult. This, 
however, seems to us all the more reason to deplore 
the haste with which they were resolved and the 
doubtful analogies and shaky reasoning by which 
th^y are supported. 

f^Fhe desire of the court to clear its calendar Is 
understandable; but in a case so important itVmld 
ISVe been better to wait at least until the objections 
■oljhe dissident judges, Messrs. Warren, Black and 
iSroglas, had been formulated. This seems to have 
lien much in the mind of Mr. Justice Frankfurter* 
vtho, though he refrained from voting on the deci- 
eiofa, was greatly perturbed by the court's acknowl- 
edged evasion of "the immediately pertinent con* 
Gtgutional provision bearing t>n the difficulties 
raised by these cases." hi other words the court 
by refusing to reexamine the basic power granted 
to Congress *'to make rules foj- the government 
d regulation of the land and naval forces, 11 and 
determine whether civilian dependents cai 
r oper!y he considered part of these forces, hai 
eatiy confused the whole grave constitutional 
tpitstion. 
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5TJFHEI . SCORE CARD 

In the term that ended a week ago today- the Supreme Court decided-- i 
usually by split votes - 13 cases having to dd in one wajr or another 
with governmental efforts to smash the criminal Communljat/ibnspiracy 
to overthrow the U.S. Government by force and violenee* 

We offer here a casey-by-case score card, for any use you may care to- 
make of it. ^ 

In seven of these instances the American side won. The court ->- f ' 

(1) Sustained the Federal Immunity Act, guarangeeijpg a witness against 
prosecution if he testifies in a security case} and making him l iabl e 
for contempt if he doesn f t; (A& r "^^ 

(2) Declared Communist Party membership Just cause for a California 
chemical manufacturer's firing of an enqploye; V)T 

(3) Kndorsesthe Attorney General's right to use evidence from secret 
informers in deciding on suspension of an order of deportation; 

(4) Okayed use, in a Los Angeles deportation proceeding, of affidavit! 
. concerning Communist Party membership from two persons in Hawaii; 

(5) Held that an employer, in an unfair labor practices case before the 
NLRB, may bring ip a charge that a union representative has not filed 
a non-Communist affidavit as required by the Taft-Hartley Act; 

(6) Refused to interfere with Attorney General Herbert Brownell f s plan 
to declare the National Lawyers Guild a subversive organization; 

(7) Declined to consider an appeal by a teacher fired from San Diego, 
Calif. , State College for refusing to answer two questions concerning*- 
Communist Party membership. 

So far so good. But no* kindly have a look at six decisions which could 
nit but give aid and comfort to the criminal; Communist conspirators. The 
Supreme Court - * ^ 

(1) Threw out the conviction of Aommunist Steve Nelson under the Pennsyl- 
vania state sedition law. This automatically knocked over 42 states' 
sedition laws, and left it to the Federal Government alone to prose- 
cute Commies for plotting its overthorw - and too bad if some day 

we have an Attorney General who is soft toward Reds; 

(2) Overrode the New York City Charter provision for automatic dismissal 
of any city employe who clams up on Communism behind the Fifth Amend-* 1 
ment . 

(3) Held that the President's federal employe security program cannot be 
invoked against employes in non-sensitive Government Jobs; g- 

(4) Declined to interfere with two lower-court rulings that tenants in ^ 

- federal housing projects cannot be required to sign loyalty oathsi ™ 

(5) Ruled that a U. S. Attorney, starting a denaturalization proceeding, 
. must produce affidavits showing "good cause "for such actions 

(6) Decided thfct^ union which has refused to obey the Taft-Hartley non- 

- Communist affidavit requirement nevertheless retains its right 
of peaoeful picketing. ' 
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Quantitatively, to use a statistician's $7 word, the American side won 
by a score of 7-6 in the Supreme Court's recent term. Qualitatively, to 
use another jawbreaker, the Communist side won havily* _ 

That is to say that the first three cases in the second list printed above 1 
far outweighed all seven cases in the first list, as regards their * 
crippling effect on governmental efforts to smash the Communist f 

supremacy* \ 

Indignation in Congress over this Supreme Coufrt perof rmance is approaching 
the flash point. That in all likelihood means most Americans are angry f 
and getting more so, since Congress almost without fail reflects the 
prevailing mood of the people at any given time* 

Proposals to curb the Supreme Court and reverse several of these pro- 
Communist decisions by Act of Congress are being offered in scads. L 

We hope these high judicial errors (as we see them) may be remedied 
somehow - without any extremist measures which could prove worse than 
the evil at which they were aimed • 

If extremists do force such measures onto the statute books, though, it — 
looks to us as if nobody byt the nine eminent gentlemen on the big 
bench will be to blame # 
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ttorney General Brownell Is 
ftposed To Judicial Reforms, j 

We are not greatly surprised that ALprney^ 
eneraJ Brownell has announced his opposition to 
[judiciary reform* proposals sponsored by Missis- 
sippi*! Senator John C. Stennis and othen in 
Congress alarmed by the rapid deterioration of 
[Supreme Court integrity. 

These proposals would require at least five 
years jwUcial experience of all prospective nom- 
inees to Sir highest court of law. Speaking before 
the National Press Club in Washington the other 
day. General Brownell took what seems to us 
las a most unusual stand. * 

This official who heads the U. S. Department ; 
\t Justice went on record against the proposed 
eforrns because he thinks the President "should 
iave latitude to make his own choice for the high 
>ench. 'The suggested limitations, in General 
irowneirs own words, "might bring results that 
ay unforeseen." I 

J The U. S. Attorney General apparently foiets 
oi ignores the tragic fact that inexperienced, ♦poli- 
tically -minded judges have already brought "un- 
foreseen results" so calamitous as to place the 
lation's highest court into the worst disrepute ol 
Is entire history. It is difficult to see how re- 
hiring a judge to have at least five years ex- 
srience could be harmful in any way, except 
course from a standpoint of politics. 
In this connection, General Brownells repeated 
fse of his high office for political purposes — that 
_ w ^, f currying favor with the NAACP — has given 
r^*V r i se t^ the suspicion that he places party inter- 
ests above the national welfare. This suspicion is 
greatly heightened by General Brownell 's avowed 
opposition to badly needed judicial reforms. Per- 
ihaps he fears that a less liant Court mitfit jeo- 
ipardize his own position and alienate the'tftes of 
| thole organized minority pressure groups wmoh he 
has* served so consistently. 
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olid Reason Why Court 
\Should Hwe Able Judges 

' [Supporting testimony to a recent proposal jof 
Senator Stennls that appointees to the Unfed 
States Supreme Court should be required to have 
h3d several years of judicial experience, can bej 
se*n in the case of the railroad brakeman and his 
$90,000, 

The Supreme Court, by 5 to 4, reversed Us 
previous 5-to-4 decision affirming the grant of $90,- 
000 in a damage suit brought by the brakeman. 
The issue now goes back to the original district 
court that beard tbe trial. If the matter is tried 
again and it goes against the brakeman, he would 
be forced to return the money. 

But he has already spent a good piece of it, 
and as the minority opinion in the latest reversal 
said, "there should be a finality somewhere.** 

This ring around the rosy adds to the number 
of split decisions and reversals that gives Supreme 
Court verdicts/ as the supreme law of the land, a 
terrible beating in the public's estimation. 

It emphasizes the fact that eight membeil of 

the court have had little or no judicial experi^ce. 

Ant of course it emphasizes the need of having 

on oir highest tribunal men matured by actual 

experience on the bench. 

Nowadays, even astute constitutional lawyers 
are bewildered as to what exactly is law in many 
instances. 

That is certainly not a warrant of continued 
public confidence in the august body which, by 
interpreting the Constitution, gives final direction 
to the administration of justice. 

There is a slow awakening throughout the na- 
tion to the fact that the Supreme Court is now 
usurping the lawmaking function instead of stick- 
ing to its job of interpreting the law. 

The "Black Monday" ruling on segregation was 
a glaring illustration of this usurpation of poiwr, 
ind unless Congress is awakened to what the Ju- 
ireme Court is doing it will soon find itself whjby 
oVprived of lawmaking powers. 
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/fer f#Ve/ Justice Warren /Joined Courts liberal Blot? 



By MAX CORDON mu<^h in tune with "the prevailing' not. \fo*t wert either five- to- /out 

IT IS THE contention f|"qM °f the « P te.^ J*^* 1 ?*. ^. , 

the New York Daily Newslj*™ 1 °" tbe "**** ***"•■* •* A few of the -most Important 
that the current' howl of Sen- f SuprBm# C ° Urt **** ha **i* hl * *•*• *" wwl *• *» °* Mcu ! 
ators McCarthy ancH^tland/ 11 " 1 *** ** N * W * ? ***£*** and Carthyite reaction are the Ntlaon 
for curbs on t h e ~ 5u nrqiiZ E " tbnJ > Warren hit rct^larlyldeoniaa] outlawing state sedition 
f '»irt "ref lects'the prevaTfflgSoSj &wd U P *** *• court l** 1 ***- I** 1 *** tormiidation of the McCarran 
*dF*m^5ef!nT? = " f We tubmit there m i QPfiiJg t ' i ogl Act deemm outlawing the C 

TW L'l w takm* the form of ' r between Warrens liberal position' ™* f**r. « ™ ,m * *"* ,h * T * ftJ 
variou* bills to put limits on tb*,<*J the court and fit* pull among Hartley cooling olT provision <M 
court becauje of iti recent deci-.votera. jnotapply to ibrftee against unfaar 

*wm to restore a measure of the * \~* P™c*Ka% the Mocnewer de~ 

democracy lost during the era off "A LOOK AT TIIE line-up In J« 1 ? fT ^5 U™**t«p <* *« 
McCarthyum> to spread democracy ' recent mayor, decisions, has led conv,™"^ * tttco ^?T ** t ™ * 7*??' 
to the Negro people, and to grv/mentaton to not* that the erstwhile ,*r~' "* * 

Accompanying ttW D*aily*Ne ws ! j*"* B ^ «^ whliam 6tx|gkt 
editorial of June 18 on the "Su- iho n0w I*** * * *k>. One lead- 
preme Court Score Card" it i ^ new » columnlat hai figured out 
smiling picture of Chief Justice! ***** "» -evB * "•*<* dissente from 
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hilly refrains from 
ren's attitude in the 

V'iHieiHlII. 

Warren, it will be recalled, waa 
rhe mm to whom the Republicans 
turned jb fright and dcaperanosi 
Ijjt fall when President EiKohow* 
er's heart attack made it seem he 
was out of the picture. The various 
p*>I» of public opinion confirmed 

shewed he wonld be _ 
u a candidate than Ota, 

Wjare* categcncaOy refusal to 
nutf But the pom* here is that War, 
ie* waa revealed 
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la all of theae T Warren ,: 
with Black and Douglas to form 
th* nucleus of the majority. * 

* 
t LEADING dttsentr k which 
three joined include the KohJer 
cision io which the majority 
[K«LI *j-j- ij--- *- „■„ -^^ 

Cutter l^iboratory decixiun, 
whidl the m*j<mly said it \\n% nk*\ 
to tire an alleged Coromuimt; 
inujorfty ruling that DuPont 
! not monopolized the cellophariW 
dustry iUegaBy, ete. If 

Chief complaint of ^re^ct 
igaiami court decisions fsv ^ 
to democracy la that they 
snino "statn'i rights* 

The way.ii rhoa sat for a 
tfea of antirUhot Repubucana 
Diiiecrat Deanocreli to try to t 
the court's wtoea to bnhaM fr 

the people- tgamrt any rod?/ 
will need to be pnt to wwt ht hi 
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Eastland, McCarthy and Mm 



In Attack on U S Suprem e C 



WASHINGTON, Juitf 26.- Sen. Joseph R, McCarthy/' 
(R-Wis) charged today that Chief Justice Earl Warren has- 
''become a hero" to the Daily Worker. I 

*1 don't say that he is si Com- 



js si 

munist, hut there is something rad- 
ically wrong wjth him," McCarthy 
said. 

McCarthy attacked Warren at a 
Senate Internal Security subcom- 
mittee .hearing on bills to nullify a 
itQ^S npieine Co urt ruling 
frTTWTPfnSKiruy risk Fir- 
^non -sensitive" Federal 






recen 
which pi 
ings in 
jobs. 

"I think it is extremely unfor- 
tunate he wax ever confirmed as 
Chief Justice/' McCarthy said. 

He said Warren "had practical 1y 
no legal background" and "much 
of his political background was] 
. left wing." 

Subcommittee chairman James 
O. Eastland (D-Miss) and Sen,' 
K«rl E. Mundt (RSD) also attack-) 
the Supreme Court ruling on, 

■urity rislts. The three Senators 
arA authors of different bills to 
overturn the ruling.' (See story, 
page 7). 

McCarthy said the court "is pre- 
texting one of the gravest threats 
to our system of government*' at 
any time in the nation's history. [ 

"Willful, irresponsible judges are 
handling our Constitution like it 
was a meaningless scrap of paper/' 
McCarthy' said. 

He demanded that Congress 
"prevent" the court from "usurp- 
frig" legislative and executive 
powers. 

" On the security risk decision, he 
charged ihat the court made a 
*spurious*' distinction between sen- 
sitive and non-sensitive jobs. He 
said CongresK should make security 
firings applicable to all Federal 
jobs, rather than leaving it up to 
the executive branch to do so, 
"because we don't know what kind 
of a President we will have in the 
future.** 

Eastland said the Supreme Court 
"seem* to be issuing just one pro- 
Communist decision after another/' 

"Jt appears that sfc^iaj 
judges ate being jiff 
smite secret, powerful, pi 
miinlsi element ,* he said 

He Incused the, court of wil 
a "pro-Corn munist provision** 
worker kn a non-sensitive job 



"doesn't have to be loyal." 

Mundt said the Supreme Court's 
security risk decision "strikes a 
mortal blow at our security sys- 
tem." 

He said Congress would • be 
neglecting its duty if it Med to 
approve legislation to "pttefcup thei 
security system after tie Supreme 
Court ripped from it a security 
shield.- ^ 
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By E. F. TOMPKINS ' 

EP. KENNETH KEATING, N. Y. Re- 
publican , was in strange company 
the other day as a defender of the V. S. 
S upre me Court, 

AgainSi Tfflfi" 'Stood Sens, Eastland, 
McCarthy and Mundt, with many other 
Republicans and Democrats In Congress, 
and the Governors of nearly all the 
states, On his side were the American 
:ivil Liberties Union, the Americana lor 
>emocratic Action, and the Communist 
''Dally Worker." 

Under discussion were certain recent 
decisions by the Supreme Court. Some 
of these have debilitated the Nation's 
internal security systems and are bene^ 
fiting Communists. Others have violated 
the constitutional principle of States' 
Rights. And all of the decisions hatfe 
either usurped the legislative powers of 
Congress or invaded the executive 
powers of the Presidency. But Rep. 
Keating deplored such "serious charges" 
because the Judiciary Is also "a branch 
of our Government." 

"That sort of thing," he said, "under- 
mines the people's confidence in our 
highest Court and menaces our Liberty." 

The nub of dispute is, of course, that 
unconstitutional Court decrees are the^ 
real danger. 

Consequently, Congressman Keatlng's 
statements must be gravely regarded, 
especially for the reason that Mr. Keat- 
ing is ranking Republican Member of the 
Hc(use Judiciary Committee, *hich at 
thrt time was considering proposed 
legislation to nullify the Supreme Court's 
actions. In fact, about 100 corrective 



/< 



bills have been introduced, and one of 
them had already been approved by Rep. 
Keating's own Committee, This is a 
Bill permitting each of the 48 States to 
enact and enforce an ti -sedition laws, 
thereby rescinding a Supreme Court de- 
cision which held, unwarrantably, that 
Congress had "pre-empted" the field by 
passing the Smith Act- 
On June 27, the Conference of Gov- 
ernors at Atlantic City unanimously 
adopted a Resolution criticizing the 
Supreme Court for it decision invali- 
dating State "right-to-work" laws, as 
well as the decision canceling State 
loyalty legislation. The Conference de- 
clared: 

"Judicial interpretations of this 
character seriously handicap the States 
in the regulation and administration of 
their internal affairs." 

The Governors called upon Congress 
to pass the pending States* Rights Bills. 
Conversely, the ACLU, the ADA and 
the "Daily Worker" coincided in op- 
posing a Bill to reverse the Supreme 
Court decision "debarring security dis- 
missals of Government employes in non- 
sensitive positions." 

And on June 28, the "Daily Worker" 
revived Its smear-word "McCarthyism" 
to besmirch the 48 Governors and 100 
Members of Congress. It denounced 
Sens- Eastland, McCarthy and Mundt 
tor an "obscene" or "imbecilic perform- 
ance." f 

Characteristically, the Communist 
organ accused the' supporters of consti- 
tutional government of a "consplwicy 
against the Supreme Court." . 
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Supreme Court Cojitapvei 
—Within and ^ l&out 

i By ARTHUR KROCK 

IvvA,sniixvirun, >*««* « — *■« 
current term of th Pftuprcme Co urt 
h*s ended in one of those heated 
public disputes over its rulings that 
recur from time to time. And once 
again the court's harshest critics 
have been its own dissenting jus 
tices who have charged the major- 
ity with inferences unsupported by 
the facts and with assumptions of 
jurisdiction unwarranted by Con- 
stitution or statute. 

These attacks on the court 
1 jority, and comparable or more 
.'j severe criticisms in Congress and 
(1 among the public, have been coun- 
3 ! tered with lavish praise of the 
;j tribunal by a group, particularly In 
* \ the East, which has great influence I 
■-: i on national opinion because its 
{ \ members are skillfully articulate 
« ! and many have access to important 
■■ ' channels of public information, Be- 
! tween these critics and defenders of 
. ; | the court is the great unorganized, 
: A ; inarticulate mass of the people. No 
,-". i Supreme Court referendum is avail- 
■ \ able to this mass such as the polls 
j provide it with in the cases of can- 
didates for office. Hence there is 
^y no index to its prevailing opinion, j 
j| Divided on alt but one of the find- 
^ ! ings below, the tribunal proclaimed ■ 
*' ! the following to be "the law of the 
. ; !jland": 
■; "IThough the author of the Smith 
^ anti-sedition act in the House de* 
. ! bate disavowed the intent of Con- 
■*fflj gress therewith to pre-empt the 
Ji field for the Federal Government, 
T* j and the act was incorporated in a 
U - 1 section of the Federal code prefaced 
jby the statement that nothing in 
that section precludes similar state 
activity, Congress must be assumed 
to have intended to pre-empt the 
! field. Consequently a sister law in 
\ Pennsylvania was unconstitutional. 
I (Justices Reed, Burton and Minton. 
I dissenting, said: "The majority's 
I position in this case cannot be rec- 
onciled with [the] clear authoriza 
tion of Congress" > of state legisla 
tion to the same purpose.) 

Civil Rights Decisions 

QThe summary dismissal by Newji 
York State of a Brooklyn College 
professor for taking the Fifth 
Amendment before a Senate sub- 
committee violated his right of "due 
process." (Dissenting were Justices 
Reed, Burton, Jtfinton and Harlan, 
the latter asserting that the ma- 
jority had "utduly circumscribed 
|; the power of the state to insure the 
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qualifications kit its teachers ") 

«.By "national security" Corigress 
in the 1950 act meant to authorise 
dismissals in that Interest 0*47 *° ! 
il activities of GdH i m"^ 
^ L ^^- tt A*rr:t"^ ^ 'fr-^JT:*^ **** * 
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effective weapon against subversive 
activity available to the Govern- 
ment/ 1 and that the act and the or* 
ders were "subverted by the tech- 
nical interpretation" made hj the 
majority. ) * _ _ - 

^Compulsory unionism, as author- 
ized by Congress in the Railway 
Labor Act may be enforced on rail- 
way employes who object to being 
unionized or lose their jobs, and this 
compulsion infringes none of their 
privileges' in the Bill of Rights. 
(Unanimous. ) 

4A plea of indigence was suf- 
ficient under the Fourteenth Amend* 
ment to require UJinois to furnish a 
convicted burgiar with a free tran- ^ 
script of his trial court record. (Dis-jj£ 
senting Justices Harian, Burton, 
Reed and Minton said that nothing 
in the amendment justified the rul- 
ing, which also "is beyond the prov- ipf 
ince of this court to teii Illinois,"; ■"■ 

Communism and the Fifth 

qThe Federal law of 1954 is con- ? 
stitutional that compels a grand U 
jury witness to testify in national fr 
security cases in exchange for inv * 
munity from criminal prosecution, 
(To this ruling by Justice Frank- 
furter, Justices Douglas and Black 
dissented, maintaining that "the 
right of silence" as guaranteed by 
the Fifth Amendment !i is beyond the 
reach of Congress.") 

'«! Membership in the Communist 
party was "just cause/* a term in 
the contract between Cutter Lab- 
j oratories and the union, for the dis- 
| missal of a woman employe. (Dis- 
senting, the Chief Justice and Jus-; 
tices Douglas and Black asserted 
that, when such a dismissal comes 
before the courts, the eiurti "may 
not be implicated in such a discrimi- 
natory scheme** because that affixes 
the "imprimatur of the Govern- 
ment*' Also the dismissal violated 
the First and Fourteenth Amend- 
ments, "since the Government may 
not disqualify one, political group 
from employment." 

These are a few of the more con- 
troversial, and far from "clear-cut ," 
decisions, and it will be noted that 
when the court divided the split was 
5 to 4 twice, ft to 3 three times and 
7 to 2 once. And when In a rare af- 
firmation ot state sovereignty the 
majority held that the Taft-Hartley 
Act did not deprive Wisconsin's 
court* of the power to enforce th< 
state law agming t union violraee an< 
intimidation toward noo-itrikiiif «m 
ployta, the Chief Justice and Ji 
ttatfl Dougisi and Black accused tin 
majority of "opening tke door 
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4ipONS SUCCESSOR £ S 

JDRDINARILY, the average citizen could think of t\|>o 
common denominators for three of our more prominent 
Republicans— Thomas Dewey, John Foster Dulles, and 
Herbert Browne!!. They are all reactionary Republicans 
and citizens of New York state , 

To these another common characteristic has been add* 
ed— each of them has been prominently mentioned as a 
possible successor to Associate Justice Sherman M in ton, 
who will resign from theF Snpreme Court as of Oct. 15. 

• Dewey would britfg to the court the odor oi the 
money changers' counting room-tbe Chase- Maiihatt an 
Bank, whose darling he is. 

• Dulles wouldpress the court's decisions in line with 
the brink-of-disaster theory, at which he has declared him- 
self so adept. 

• Were Brownell appointed, the judicial robe would be 
draped on that man who shares with Vice-President Nixon 
the role of administration witchhunter. 

The democratic struggle in the nation today— center- 
ed on the civil rights of the Negro peonle— points the di- 
rection that the appointment of M in ton s successor should 
take 

The challenge of the racists in the South— attempting 
to intimidate Negro and white children from attending 
school in accord with the Supreme Court decision— should 
he met by the appointment «rf a Negro juftice, 

Such an appointment would, furthermore, remove a 
blol that has endured far the life of the pOuit-there hasv 
nexp been a judge from ftptyeg tbfi eue-tmtk of our popu* \ 
lation that* Ne^row ±^> .] '\\,;. /' '\ * 
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Supreme Court 
Faces Criticism 

By GEORGE E. SOKOLSKY „ 

r? 3*fr*appened before and it is happening now that 
theTSupreme Court of the United States is a contro- 
versial factor in a Presidential election. Nobody can 
vote for a Justice of the Supreme CourV He is 
appointed by the President, is confirmed by the Senate 
and holds office for life, unless impeached for mis- 
conduct or retires for old age. Once appointed, for 
whatever reason, a Supreme Court Justice sits no mat* 
ter how often the Administration changes during his 
life-time. The present Chipf Justice, Earl Warren, 
former Governor of California, had never before had 
any judicial experience. His appointment was obviously 
political. While that in no way reflects unfavorably 
upon his capabilities, he has become a subject for 
controversy since he was elevated to the bench. 

The principal criticism of the Court* and the cause 
of its being an issue in this election is the old Ameri- 
can quarrel over states* rights. Historically, the issue 
Is a simple one. The United States is not a nation 
that grew out of the soil; it was formed. It was formed 
by the 13 colonies that rebelled against Great Britain 
in 1776 by enunciating the Declaration of Independ- 
ence* They attempted to govern themselves under the 
Articles of Confederation which were so loose that 
practically speaking no national government could 
function. Under the influence of the FederaUst Party 
led by Alexander Hamilton, the Constitution was writ- 
ten and adopted, and this has been pur law since. . , 

Authority Expanded . 

While the Constitution does establish a central 
government with specific authority, it protects states' 
rights by the 10th Amendment which declares* 

"The powers not granted to the United States by 
the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively or to the people." 

The War Bt tween the States settled the question 
of the right of a sovereign state to secede from the 
United States tf it so chooses. Although the War Be- 
tween the States did strengthen the federal govern- 
ment, it did not abolish states' rights and no amend- 
ment was ever adopted limiting the 10th Amendment 
or abolishing it. 

Over the years, particularly during depressions 
and wars, the authority of the central government 
tended to expand and powers employed in such period* 
rarely were returned to the states of the people thereof. 

Recent Supreme Court decisions have been re- 
garded as tending to deprive the states of rights to 
which they are entitled by the Constitution. The 
Southern states, for Instance, claim that they were 
making great progress to ttoe Solution of the Negro 
^estlon, Jttfc fbat a Supreme Court declsiqt arowM 
suth jtortftfer in the South that it set Wc* Vac*a 
, - p^jatlofiq in the South several decades. Th» rtiiilfai 
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Aiiefcher example Is the rejection of the cfttrWWn 
of the Communist Steve Nelson under the sedition law 
of the State of Pennsylvania, Under this decision- of 
the Supreme Court, the sedition lAws of 42 states 'Were 
nullified. The attitude of the Court was that as loflg 
as a federal law covering a subject exists, a state law 
is unnecessary. Many constitutional lawyers regard 
this decision as bad law. 

New Lease of Life 

Another such Instance was the decision over -riding 
the provision in the New York City Charter for the 
automatic dismissal of any city employee who declines 
to discuss his relations to the Communist Party on the 
grounds of the protectives of the Fifth Amendment. 
Many lawyers hold that the Supreme Court exceeded 
its authority in this case. 

Out of 13 decisions dealing with Communist cases, 
the Supreme Court decided six In such a manner that 
the Communist cause has gained a new lease of life. 
If the Supreme Court pursued abstract justice as an 
end in itself, it is beyond and above criticism; in that 
case, however, the Court must recognize that it is not a 
third legislative chamber and that the Constitution 
does not provide for such a body/ 

On the other hand, no government agency can 
altogether Hout public opinion. The current Supreme 
Court has run counter to public opinion and thereby 
has become a political issue in the country. If the 
Court is highly respected, as it was when Edward 3} 
^Vhite or William Howard Taft or Charles Evans Hughe! 
pas Chief Justice, it could pursue a course which cause! 
len to pause in their attitudes. Earl Warren has ncj 
pet won such confidence or respect. 
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By JOHN CDONNELL 

Washington, Sept. 10. — Vacation memoir* of a politi- 
cal reporter sunning himself on the Cape Cod Beach of 
Dennis and the Nantucket hideaway at.Wauwijiet: 

At the moment, the reporter was .trying to sit on page one of 
a Boston newspaper and to forget the national conventions at San 
Francisco and Chicago. He was meditating on nothing more important 
than whether it was worthwhile 
to take another swim, drive out 
to the golf course or just take a * 
nap on the beach. Then came the 
voice; 

► "Mind If 1 ask you a ques- 
tion?" 

Instead of being honest and 
saying **Yes t " this reporter just 
granted and then got an earful, 
all about the Supreme Court arid 
the November' election* It went 
this, way; 

' "See youVe got the paper 
there about Supreme Court Jus- 
tice Sherman Minton resigning 
three weeks before the election* 
How do you figure this one ? Will 
it help Ike?" 

Well, it turns out that the 
destroyer of happy vacation 
dreams is a big shot lawyer and 
should be listened to and an- 
swered* So this reporter Jaw 
some of the sand out of his sTtfini* 
ming trunks and grunts: 

"About Ike I wouldn't know. 
But about Harry Truman \'\\ bet Justice Mm ton 

you everything we've got on this + n •*•**•« P'«™ w '*« 

beach. If there's one professional politician who's sore as hell at his 
appointee to the high court it's Truman and the man he's sore at is 
Sherm Minton whom Truman picked back in '49* 

"Minton was strictly a political payoff to the high bench just 
as every other Supreme Court justice was a political payoff from 
the time F.D.R. made his first appointment of Hugo Black back 
in 1937. 

"Now Minton resign* just before the election and hands Eisen- 
hower on a platter the juiciest election plum and vote getting nomi- 
nation possible. Jf Ike plays his cards right he can add hundreds 
of thousands of votes to his count come next Nov. 6. -And now 
! Truman i3 tearing his hair wondering whjr his appointee Minton 
i didn*t make his resignation effective Nov. 15 instead of Oct. 15." 

From the Days of Justice Marshall 

| Sad but true. Presidential appointments to the Supreme Court 

' have smacked heavily of partisan politics — even back to the days 

when the great John Marshall (1755-1835) was named chief justice 

i by President John A.dams. But from those days of the infant republic 
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there had never been such a political debauch ery^of federal judiciary, 

from bottom to top, all the way from U. S. attorneys to the Supreme 

i Court, than fhat which existed in the long stretch of years from 

I 1983 to 1953 under the White House regimes of F.D.R. and Harry 

Truman. 

The result of this judicial disaster is that the federal judiciary, 

whose years and experience on the bench should have given them. 

training for a high court position, are now for the most part the 

intellectual, the social incompetents named by F.D.R. and Truman 

. strictly on the basis of political award. 

Also, It should be borne in mind, F.D.ft.— even before his abor- 

itive effort "to pack the court" in 1937 after it had outlawed some 

lof his pet New Deal doctrines — went along with the idea that mem - 

bersW*fc*fc4hc high tribunal should be decided along geflJrtVBWal, 

v*V]7-v^ r,Td :-h:hi. Mrx-r. ' . .. 
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Thin Picking for fte's Selection 

Because he thou eh t the eastern section of the nation had too 
many representatives on the hijrh bench, F. D. R. 20 years ago 
passed' over such outstanding federal jurists as New York's Justice* 
Learned and Augustus Hand, Dean Roscoe Pound of Harvard Law 
School, former New York State Court of Appeals Justice Samuel 
Sea bury, and the brilliant chief judge of the U. S. Court of Appeals, 
John J, Parker of^North Carolina. 

Ike would like to get away 1 from the geographical limitations 
if possible. He wants to escape from the New Deal idea that it is 
politically necessary to have a Catholic and a Jew on the high 
bench. Two years ago, talking at his press conference about hi* 
nomination of the then Gov. Earl Warren of California as chief 
justice, Eisenhower did some thinking out loud and came \ip with 
the observations : 

"From my viewpoint in the average case, the normal case for 
chief justices, I should think it would be a good practice to bring 
in people who have had real experience on the courts. I do believe 
that the Supreme Court %s a whole ought to offer great opportunity 
to judges who have served on the courts.** • 

Now the problem becomes ever more difficult — so far as picking 
a Supreme Court justice by reaching down into the federal judiciary 
or the state Supreme Courts or deans of outstanding law schools 
to fill the vacancy created by Justice Minton who retires at 65, 

Another justice who wishes to bow out of the picture is 73-year- 
old Stanley Reed, the charming, easy-going Kentuckian whom F.D.R. 
named to the bench 18 years ago. But neither Reed nor Black intends 
to retire until after the election next November and Frankfurter at 
75 points to the mental alertness of famed octogenerians and intends 
to hold down his seat to the end. 

You hear the names of ^ three New Yorker's as possible Eisen- 
hower selections. These are former Gov. Thomas E. Dewey, Attorney 
General Herbert Brown ell and — most likely — Circuit Court Jutee 
Harold R. Medina, now 68, famed for his judicial pose and forebear- 
|nce during the trial of the Communist leaders. 1 

But here comes the ancient political handicap- All are frlm 
"ew York. And Ike's last selection to the high bench was N^w 
orker John Marshall Harlan. The politicians are suggesting a 
middle westerner preferably from the Senate whose confirmation 
would Jtt«apij>4rhtiy*feri9g up the, imxae.o( t Qbio>,$ai». JofonJJricker. 
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NtXON SEES SENATE 0. K. ~s 
OF NEGRO ON HIGH COURT J* 

By a Btar Staff Correspondent y 

ON NIXON CAMPAIGN TOUR.— Vice-President Nixon 
believes that a Negro, if nominated for thVSupremeCourt. 
would be confirmed by the Senate. .--«**»« — ± 

This waa the view he expressed in answer to a double- 
barreled question put to him at a midnight press confer- 
ence in Nashville, Tenn* last night. The question was put 
by a reporter for a Nashville Negro newspaper. 

W ini rh VL ep ?f ter , sald there nad been re P orte that Judg e 
WillianTWie of the United States Court of Appeals* 
Philadelphia might be appointed to an upcoming vacancy 
on the court. (Justice Sherman Minton is resigning next 
month.) He wanted to know if President Eisenhower might 
appoint a Negro to the bench.* 

Mr. Nixon said he had often discussed the tests he f/ 
would apply in filling high offices and. those tests were on [J 
the ^asis of qualifications regardless of race or color. 1 
He thought the Senate would do likewise. 1 1 
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These Days • 

Policy and the Courts. 



By George Sokoleky j 



Self-Re- 
Roche 



I CAME across a startliuglneed to reflect or piy atten- 
sentence in a very interesting J tlon to public opinion. Some 
article on "Judicial Self-Be- of the recent decisions of 

of I Federal Judges in immigra- 
m I tlon, passport and Communist 

teases ere neither good law 
nor do they reflect public 
opinion, but they follow a 
I pattern of liberalizing the law 
and of lessening the effective* 
Iness of administrative pro- 
cedures which, it would seem 
from the Constitution, are 
functions of Congress and not 
of the courts. In the passport 
cases, the courts have assumed 



f straint^ by John P, 
Haverford 
uoiie^e, which 
read; 
". . . Since 
■ the intention 
of the framers 
is essentially 
irrelevant ex* 
cept to anti- 
quarians and 
polemicists, it 
is unnecessary 
to examine 
furtherthe 
matter of Origins. " 

This is not taken out of con- 
text, for the iollowing sen- 
tence is: ^hftkt is that the 
fTJhited Stateg^SupremeCouri,. 
land the inferior Federal 
(courts under the oversight of 
| the high court, have enormous 
policy-making functions »** 




Sokolsky 



t~ ...a.uii^ 



Uve which it waa never in- 
tended that they should have. 
If the Congress rejects pub- 
lic opinion, the voters can, at 
elections, change their repre- 
sentation in Congress, but the 
citizen has no means of ex- 
pressing opposition to a judge; 



that the Supreme Court, in 
fact, all the Federal courts are 
daily 'making policy by judi- 



tre ducking the Jssua entirely 
end art hiding beneath the 
black robes of judical flat 
That that leads to rioting. | 

to h0VCfttt« *A th* jHttnfkAjl 

lives of youn* people, to dis- 
sent and dissatisfaction makes 
no difference to the judges,; 
They have spoken. Perhaps, 
from the standpoint of the j 
law, they have spoken cor- 1 
irectiy. But from the stand- j 
[point of the political situation, 
these judges have taken a 
political action, broader than 
the law, far beyond the de- 
mands of public opinion, and 

thmr hfltr* jtVA&tail * *^ilUl..T 
■•— ■— ^ «».**# ^*<b «*<«<* m frvuuvCU 

plateau upon which the can- 
didates for public office mult 
walk. \ 
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What all this amounts to is nay, he may even be held in 



luttttm +rt 



them are added the burgeon- 
ing administrative agencies of 
the Federal Government, the 



'contempt of court for ques- 
tioning the omniscience of 
one who wears the robe, even 

If "Vl* VnAHre in sfa+ail Itnnf 4 tut 
-* ww maavtto **4 uvwu uun n-ic 

judge came, to be appointed 
and that his qualifications as 
& lawyer and a judge were not 



% Intent of the framers of the even considered, but that all 



Constitution that legislation 
should be the function of Con- 
gress is being violated. The 
explanation that an unsatis- 
factory decision of the Su- 
preme Court can be rectified 
by a constitutional amend- 
ment gives little encourage- f 



that mattered was political 
expediency. I personally wit- 
nessed such maneuvers in the 
1052 Republican Convention, 
as I supposed doiens of other 
persons did. 
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ruent to those who fear 
croachment by the court 



IN THE 1056 campaign, the 
en. ' nrincioal issue was mad* imt 



! by the President, a political 

FEDERAL judges do enter! official, not by Congress, 

upon political policy-making : * lcct *d representatives of the 

decisions which can cause \ P"Pl* but bv th « Supreme 

damage and which do not re*/ C9W & T * a * *""« 1* aegrega- 

, fleet public opinion, as Ted4 tion Md wba * *** candidates 

\ the^President fbr life or gooff 1 the decision Of the Court. In 
\ behavior and in no manner I * word. th»v thm *«^j^-*— 
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■** Thar crodlt him with 

i 1*1*1 jtnjdltign than nT 

r mombarDf Lho court. 

-ti*o Prukfurtor bu wilt 
, Individually uid la collabo- 
tan with qujtti, «T%r*J book* 
■ut tat court, ito put Ju»* 

i. aj»d bmi of ita rrttt doc- 

t £?**" froi>1 *****«*. Amborat, 
['Oxford, Chicofu ud othtr 

HI* background b what ho 
r Wild coil ait "admlxturo" of 
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TOM C. CLABK— When this 
Ull Texan ctme to the Supreme 
Court there were many who felt 
that he lacked the qualifications 
a Judge should have. 

Justice Clark had been In the 
Department of Justice for a 
dozen turbulent years, serving 
four years as Attorney General. 
His own actions and policies, and 
those of several of his subordi- 
nates, had been widely criticized. 
His skill as a politician and hU 
shrewdness as a lawyer were 
acknowledged, but man? de- 
tected few signs of what they 
considered the ideal Judicial 
equipment. 

Some of these fears have been 
dispelled. His Judgments have 
been criticized by some but re- 
garded as sound by many others. 
He most often votes with the 
majority, usually leaning toward 
the conservative side. When he 
dissents he can state his views 
with vigor and clarity. 

Generally, the feeling seems 
to be that Justice Clarke judicial 
powers are still developing* He 
was appointed to the court in 
1949, is now only 57, and still 
has years of service before he 
will eves* be eligible to retire. 



JOHN MAMHALL HAftLAN 

—Justice Harlan came too re* 
cently to Judgment to provide 
a basts for appraising his judi- 
cial qualities. He was sworn 
In March 28, 1956 and has sat 
through only one full term of 
court. He had served briefly as 
a Federal appeiiats judge In New 
York and had a ions; and suc- 
cessful career as ,* New York 
lawyer. 

From the bench he ^eaks 
"lawyer's" questions with obvi- 
ous perception of their applica- 
tion to the judicial issues to be 
decided. His opinions have been 
logical and welt reasoned. 

He demonstrated a degree of 
independence last term when, 
although he was appointed by 
President Eisenhower, he wrote 
the opinion in the so-called Cole 
case that struck down a key 
provision of the Administration's 
internal security program. He 
does not hesitate to dissent from 
majority views and his votes 
have decided some cases for the 
liberal wing and others for the 
conservative wing of tne court. 

Justice Harlan has a military 
bearing that goea well with 
Judicial robe*. W 
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WILLIAM JOSEPH HEr 

NAN JsV— Th* eight men wl 
wilt be Ms colleagues, and of! 
dais and employes at the com 
await with interest ties advei 
of Justice Breonaa. He t* e 
pected to take his see* imm* 
ately after Jutfot mmtcn r 
tires on Oct. 15. 

No one will know until he lu 
been on the bench a while whi 
qualities Justice Brennan wi 
add to the high court Bets* 
Ue known in Washington T 

The judicial problems he wl 
face differ to a Urge cxta 
from those he has dealt with i 
a member of the Supreme Cou 
of New Jersey, 

He will bring to the bene 
however, a wider experience i 
a trial lawyer than most of tl 
sitting members possess. H 
six years on the New Jer* 
fiourt constitute a loafer judlci 
experience than any other mem 
ber of the high court, flccep 
justice Minton, had at the tim 
of his appointment 

He is known as a defender 
civil rights. Only time and 
future conduct can tell whatl 
he will become an addition 
the group of so-catted librraJ 
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,) By JOHN OT)ONNELL 

Washington, Oct. 11, — In an unofficial and strictly 
personal decision, the nine justices of our Supreme Cou r 
have ruled 5 to 4 that it's perfectly proper antl ethical for 
them to cast their baUots in the coming Presidential elec- 
tion. But the decision of the majority is not binding and 
-will not be binding on the minority. They are not going to 
vote. 

Their decision is based on the idea that the top member* of th* 
third branch of the government, whose" decision affirm or deny the 
validity of laws passed by the le gislative branch in Congress and 
pass on the Constitutionality of 
actions by the White House and 
all executive' branches of the 
nation, should withdraw com- 
pletely from the stormy battle- 
fields of political elections — so 
far as their individual votes next 
Nov. 6 are concerned. 

The division is Interesting, 
Perhaps the one who feels most 
deeply on the personal issue that 
a member of the Supreme Court 
should cut off for all time his 
Eisenhower nominee Justice John 
concern in partisan politics is 
.Marshall Harlan. On mounting 
the bigh bench, Justice Harlan 
automatically erased his voting 
residence in New York and wrote 
himself down as domiciled in the 
n on -voting District of Columbia. 
This was done deliberately be- 
cause Justice Harlan believes 
that members of the Supreme 
Court should banish all thoughts 
of party politics from their minds 
and emotions. . 

Agreeing with Justice Harlan 
in this new and for the first 
time explored judicial -political situation are: 

Associate Justice Hugo Black, senior member of the bench and 
Franklin Delano Roosevelt's first appointee to the court — an appoint- 
ment which aroused story opposition at the time because of Black's 
onetime membership in the Ku Klux Klan. The report to Cap Stuff 
from the justice's office it direct: "Justice Black has not cast a 
vote since he became a member of the bench 19 years ago. He 
■-*** 1 ! tifrr* this imposed abstinence from narticipating in elec* 
leaves him more impartial in his judicial duties/' 
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^ Tlwy Dei't Tofc* Pqrf In Ef«c#ta» 

Associate Justice^ Felix Frankfurter, Appointed by Roosevelt in 
1939 and the first foreign bom (Austria) member of the high court. 
Briskly, the office of Frankfurter rape back: "The justice does not 
Tote; he never takes part in •lections." 

Associate Justice Stanley Forman Reed, the 72-year-old graci- 
ous Kentuckian appointed by Roosevelt in 1938 and slated soon to 
join Frankfurter in voluntary retirement, also gave up his voting 
residence when be mounted the bench* "Just a matter of personal 
ethics/' his friends observe. 

The five members of the high bench* who have different opinJona 
and who will vote next Nov, 6, according to a personal check by 
Cap Stuff are: 
| Chief Justice Warren, President Eisenhower's first nominee to 
I the bench, will cast his absentee ballot in California. As a successful 
\ candidate for Governor in that state, the Chief Justice won the 
'nomination of both the Republican and Democratic parties. 

1 Associate Justice Harold H. Burton, former Republican U. 5* 
Senator from Ohio and appointed by Truman in 1945, will cast an 
absentee vote in Ohio, 

1 Associate Justice Sherman Mi n ton, an Indiana Democrat ap- 

pointed by Truman in 1949 and now retiring because of poor health, 
will vote in person in his native state. 

I Associate Justice William 0. Douglas of the State of Washing* 

ton, youngest (41) member back in '39 whtn he was picked by 
F-D.R., will cast an absentee ballot. 

Associate Justice Tom Clark, a Truman nominee, will vote in 
his native Texas, 

Strictly Devoted to Me Low 

This division of ethical opinion amon£ the nine justices is inter* 
esting. Of the four justices who are deliberately absenting them- 
selves from the polling places next November, three have never 
engaged in active politics and have never been a candidate for public 
or elective office. Their careers from start to finish have been 
strictly devoted to the profession of law, either in practice or on the 
bench. 

These are Harlan, Frankfurter and Reed. Justice Black went 
to the Supreme Court while a Senator from Alabama with only 
the record of a police court -magistrate behind him for judicial 
experience. 

Justice Frankfurter came to the court from Harvard Law 
School; Justice Reed was a former solicitor genera] of the .United 
States; Justice Harlan was elevated from the Federal Court of Ap- 
peals, Second Circuit. 

The five justices who have decided to take part in the coming 
elections have throughout their previous careers always been up to 
their ears in the hurly-burly of state and national election campaigns. 

The Chief Justice was victorious in* all the state campaigns 
which decided the governorship of California during the 1943-1953 
decade. Justice Clark was an important figure in Texas politics and 
won a district attorneyship during the hot oil battles. Justice Burton 
is a former mayor of Cleveland and U. S* Senator from Ohio. Jus- 
tice Minton won a touch battle for the Senate in the turbulent 
Hoosier Siate and carried the banner for T. D. R. on Capitol Hill in 
the latter'* drive to pack the Supreme Court. 

Justice Douglas never had to do his political fighting In the 
opgajuijjjis political victories during the savage infighting of the 
early NewDeal, back in the days of Tommy Corcoran, Fnrf Cv^tn 
and the Roosevelt brain trust, were as tough! y won. 
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Ruling Setback for Reds 
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I mlttees dedicated to pre- 
^^ serving our national se- 
curity and srnashing the criml- 

jjnal Communist conspiracy to 
1 1 overthrow the U. S. by force 
I -got * much-needed shot in the 
arm last week from the Federal 
| : Court of Appeals, 

Acting in the cases of two 
witnesses who had balked at 
questions relating to Commu- 
nist affiliations, the court ruled 
that Congress has the right to 
inquire Into the political beliefs 
and associations of suspected 
subversives "in the exercise of 
legislative duty/* 

The ruling was in conjunction 
with the court's unanimous af- 
firmation oX the contempt of 
[Congress convictions of Harry 
jSacher, the loudmouth legal 
[front for domestic Reds who 
Iserved six months 'for his con- 
temptuous antics in the trial of 

II top U. S. Communists; and 
Ur*yd Barenblatt, one-time Vas- 
sar College instructor. 

BOTH' REFUSED to answer 
congressional questions on mem* 
benihip in the Communist 
Party. And Barenblatts bra- 
zenly claim that Congress had 
no ^business sticking its nose 



By LEON BACHT 



into the field ftf aducation 'was 
slapped down by Judge Walter 
M, Bastian who snapped: 

"It isn't true that persons 
who happen to be teachers have 
greater immunity from inquiry 
Jnto their activities than do 
labor leaders and screen writ- 
ers, when those activities re- 
late to matters which are a 
legislative concern. • /' 

The high federal court ruling 
came at a time when" congres- 
sional lawmakers were practi- 
callyon the rotJes over a dozen 
adverse decisions rendered by 
the^ Supreme Court in the past 
year wiuch collld Only give aid 
and comfort to the Communist 
conspirators. On its 1956 score- 
card the Supreme Court: 

TOSSED OUT the conviction 
of Communist Steve Nelson un- 
der the Pennsylvania State Se- 
dition Law which knocked out 
sedition laws in 42 other states. 

Ordered reins tatment of 
smart-alecky Brooklyn College 
Professor Harry Slochower, 
which invalidated a New York 
City charter requirement for 
automatic dismissal of any city 
employe who clams up on Com- 



munism behind the Fifth 
Amendment. _^ 

Held that the President's fed* 

-eral employe security program 
cannot be invoked' against per- 
sons in non-sensitive govern- 
ment jobs. " ^ 
' Declined to review two lower- 

.court rulings that tenants in 
Federal housing projects cannot 
be required to sign loyalty 
oaths, - ^_ 

Ruled that a union which has 
refused to obey the Taft-Hart- 
ley non-Communist affidavit re* 
quirement nevertheless retains 
its right of picketing. 

Sent the government's case 
against the Communist Party 
back to the Subversive Activi- 
ties Control Board which had 
found that party was required 
by law, to register as a Moscow- 
agent. This action was taken 
when t he-Supreme Court agreed 
with a Communist charge that 
some witnesses' testimony was 
questionable. 

Sacher and Barenblatt have 
announced they would carry Ap- 
peals to the Supreme £W 
You can bet that Congress, 
which already has before ^t nro- 
posals to curb the high coSrt, 
will be watching the decision 
when the nine black-robed um- 
pires call the pJay'on this one. 
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upreme Court 
Aide Is Named 
DepufyjClerk 

an as- 
<upra ro< 
Cgjjjt tor 27 years, waSTffo- 
moted today to deputy clerk. 

The appointment was one' of 
three changes announced by the 
Clerk's Office. Richard P. 
Blanchard. a trial attorney in 
the Criminal Division of the 
Justice Department, will become 
the second deputy clerk on 
February 18. He will succeed 
Crombie J. D. Garrett. Mr. Gar- 
rett came to the Clerk's Office 
as deputy last July 1 and Is re- 
signing to Join the legislative 
advisory staff of the general 
counsel of the Treasury Depart- 
ment- Mr. Oarrett formerly 
was assistant dean of the George 
Washington University Law 
School. 

Mr. Culllnan, who is 51 , has 
lived in Washington since 1924. 
He attended George Washington 
University and the Georgetown 
University Law School. 

Mr. Blanchard has been with 
the Justice Department since 
19M and holds law degrees f#>m 
thl University of Michigan Ind 
thlCathoHc University where! he 
wal an associate professor of law 
frofi I&47 until 1951. * ♦ 
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Ike Is Scanning 
Judiciary Again 
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President Eisenhower probably will choose a suc- 
r sor to retiring Supreme Court Justice Stanley S. 
"eed from among judges on lower Federal courts, "Ad- 
ministration sources said today. 



There had been some specu 
lation that Attorney General 
Herbert BrowneU Jr. might be 
in line to replace Justice Reed, 
who announced his retirement iRe publican, 
yesterday after 19 years on * 
the High Court, 



U a former U. S. solicitor gen* 
era! 
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If Mr Reed's successor Is a 
the lineup on the 
Cou*. will be iive Democrats 
pnd four Republican* jtp > — 



In filling two of the three 
previous Supreme Court va- 
cancies which have occurred 
during his Administration, Mr, 
Eisenhower set a pattern of 
choosing from the ranks of the 
Judiciary — in one case naming 
a Federal Circuit Court Judge 
and in the other a State Su- 
preme Court Justice. 

FROM COURTS 



V 



Justice John M. Harlan was 
moved up from the 2d U. S. 
Circuit Court of New York in 
1955, and Justice William J. 
Brennan Jr, was selected from ornAOhrh fit 
the New Jersey State Supreme KtUUKUtU " V 
Court last fall 
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Mr. Eisenhower's first ap- 
pointment to the High Court 
was Chief Justice Earl War 
ren, former Republican gover- 
nor of California. 

If geographical considera- 
tions govern in replacing Mr. 
Reed, the new Justice wiU 
come from the South or Mid- 
West. 

Presumably, the President 
also will look for a Republican 
successor to Mr. Reed Mr. 
Brennan, his last ; ppointee, is 
a Democrat. 

POSSIBILITIES 



I The new appointee could 
come from among these Re- 
publicans Mr. Eisenhower has 
named to U. S. circuit courts 
i dnrlng his Administration: 

Elbert Tuttle, 5th Circuit 
Court, Atlanta; Potter Stew- 
art, 6th. Circuit JCincinnati; 
Martin Donald Van-Ooster- 

ihout, Sioux City, la.* and 
Charles E, Whlttaker; Kansas 
City, Mo., both of the 8th Cir- 
cuit; Warren E. Burger, Dts* 
trict of Columbia Circuit; 
Stanley N. Barnes. 9th Circuit 
Los Angeles, and Simon E. 
Sobeloff, Baltimore, 4th clr- 

tcult 

Both Mr. Burger and Mr. 

1 m £3r&tmi 
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/ j One Reason Our Cburts Are Jamm 

/£ anyone wonders why our courts axe log- ]J perfection from the prosecution is „_ 
jammed, why cases drag along for years, a big factor in many clogged couii doc; 

today. The defense may roam alt over 
legal lot. For example, the attorney 
represented Gold before the Supreme Coi 



why the merry-go-round of court appeals 
goes on and on^^te suggest a thoughtful 
look at tbf U. S. Supreme Court decision in 
the Gokrcase. 

Ben ^Gold. fo rmer labor leader, was con- 
victed of filing a false non-Communist affi- 
davit with the National Labor Relations 
Board. Gold's conviction was upheld by 
the U. S. Circuit Court of Appeals* Now the 
Supreme Court — by a 6 to 3 vote — has 
thrown out the conviction and ordered a 
whoje new trial. \ % ~ Ufli)Iwclt 

^ The; reason: Because the FBr invest!- U The Gold decision is but one example 
^ted charges of jury tampering in the case, h trend. If that trend continues, every 
Jnd thereby engaged in "official intrusion Jjwith a faint shadow of Federal character 
into the privacy of the jury." Thg Court ma- wind up in the U. S. Supreme Court 
kilty conceded that the "intrusion" proba- " - ~ 

ll* was unintentional, but out went the ver« 
pi*t anfiway. 

I The point here is that so long as the' high 
court is inclined to hear all sorts of cases, 
Ind shows a readiness to overrule the \h S. 
pircuit Courts of Appeals and District Court* 

Sm technical grounds such as these, it invite* 
itigants— who. can afford it — never to tak*i 
}*No" for answer from any other court in 



was himself convicted of contempt, and 1 
$100, for sending questionnaires to memt 
of the grand jury which indicted Gold. : 
let the prosecution make the slightest 
nical error^r what might be construed 
one — and the whole case may be thrown on 
and all the legal labor of two lower 
over months and years tossed into the wa 
basket. 



long as the litigant has the money and 
court is eager to listen. 

After all, when our higjh tribunal seen 
to have such scant regard for the decision 
of the lower federal courts — why should ] 
gants have any either* *..-... ** 



}he land. 
_ The present trend is making the Circuit 
fcourts of Appeals more and more Ota fiftbij 
^/heel in our judicial system* It might make 
£ensft to abolish them since the chanced ar# 
strong that most cases they hear will land 1 
IB the Supreme Court pnywajf, unless th# 
lecture changeSL. *■. |^ 

jTWs disposition of many courts— not onlr 
fife Supreme Oourt^-ta giver the defenfc 
&(pry break while demanding' a doctrine %\ 
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Washington 

A Word for the ^umeme C purii 1 

WASHINGTON. 
Nearly every President has had to defend his constitutional 
powers from Congressional encroachment. Mr. Eisenhower had a 
hard time keeping his authority to police the Federal personnel 
from slipping Into the hands of eager Congressmen. 

Nearly every Congress has had to defend its independence— 
■ sometimes not too successfully— from Presl- 
| dential encroachment. For a considerable pe- 
I rlod during Franklin Roosevelt's dominance 
Congress found Itself more a subordinate 
j than * co-ordinate branch of the govern- 
| ment. 

It seems to me time somebody raised a 
[ voice to defend the third branch of govern- 
I ment, the United States Supreme Court. The 
[President can defend himself. Congress can 
- defend Itself. But the justice Bot the Supreme 
I Court, speaking only through their opinions, 
can never speak In their own behalf. 

The court Is today the target of some 
turbulent controversy because ol its trend o! 
opinions on racial questions even as it was 
J the target of turbulent controversy twenty 
years ago when it was striking down come 
of the early New Deal legislation as uncon- 



^ 




Drummond 



stitutionaL 

Criticism Of the court's rulings is healthy and desirable. The 
legal opinions of Judges should be no more sacrosanct than tr e 
political opinions of politicians. That the opinion of the Suprenje 
Court is legally flnar does not"' 
make it infallible; it isn't. Judge 
Jennings Bailey > a rugged Indi- 
vidualist on the Federal district 
bench In Washington, put It 
rather nicely when, informed 
that the Supreme Court had 
sustained one of his rulings, he 
remarked: "Huhl I still think 
I was right." 

But criticism of the authority 
of the Supreme Court seems to 
me unhealthy and dangerous. 

The Constitution does not 
spell out the precise role the 
Supreme Court shall play. It 
remained for the court itself to 
define its function and it was 
largely through the force and 
cogency of the opinions of Chief 
Justice John Marshall that the 
court established itself as the 
Interpreter of what laws, state 
and Federal, are constitutional 
tod wHSt are not. 
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3ien some deeply resjnt a 
ion of the court, they often 
attain the Jurisdiction of the 
courtT But the fact remains that 
while the court originally as- 
serted its role as interpreter of 
the Constitution, n action has 
ever been taken, either by Con- 
gress or by the people, to alter 
or restrict its authority one iota. 
Such a course has been open to 
us for nearly 150 years but the 
jurisdiction of the court remains 
untouched. When, in 1937 , Pres- 
ident Roosevelt tried to mold the 
opinions of the Supreme Court i 
more to his liking by his "court- 
packing" plan, he suffered the. 
! severest defeat of his career. The 
Senate overwhelmingly rejected 
his scheme and in the Congres- 
sional elections next year the 
country took some eighty Demo- 
cratic seats In the House of Rep- 
resentatives away from him. 
Above all else the court does 

*| Wfl thing* * ! 

"It prevents the Federal govern- 
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^fflWll IBd the state ^gvaraiatntg 
from encroaching upon each 
other, thus preserving the bal- 
ance of our Federal system. 

It protects the constitutional 
liberties ot all the people from 
encroachment by either the 
states or the Federal govern- 
ment. 

We should never forget that 
if ve undercut the right of the 
court to determine what is con- 
stitutional, then any majority 
of Congress at any time can pass 
any law It wishes without hav- 
ing it measured against the 
Constitution. That way, con* 
stitutional government would 
go out the window. 



The quality of President 
Elsenhower's appointments to 
the Supreme Court contribute 
to its continued strength. 

With the* retirement of Jus- 
tice Stanley F. Reed, Mr. Eisen- 
hower has now to make his 
fourth appointment to the high 
bench in four years. In nam- 
ing Chief Justice Eari War- 
ren and Justices John M. Har- 
Ian and William J. Brennan jr.. 
he has set a higb standard 
to maintain. 

If the President decides to 
go outside the Judiciary for his 
nominee* it is not at all un- 
likely that he would name At? 
torney General Herbert Brown* 
* ell jr. There would be some ele- 
,ments of controversy in such 
i an appointment but they would 
(be outweighed by Mr. BrownelTs 
*able administration of the Jus- 
tice Department, his persistent 
'efforts to expand and strengthen 
the judiciary and his large role 
(in recommending to the White 
House the highest caliber of 
m en for j udicial appointment ' 
© 1 957, JV. Y. Herald Tribune Inc. 
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enate's Red Inquiry Rebukes 
upreme Court for 2 Decisions 



|i 



This U the first of six articles 
Don Whitehead, chief of thf. 
Washington Bureau of the Hem 
Id Tribune. j 

By Don Whitehead (J 
WASHINOTON, Feb. 27,— 
The Senate Internal Security 
J subcommittee issued an extraor- 
dinary rebuke*-- today to the 
United StateV- gupreme Cou rt 
for decisions wmeft were ae- 
scribed as "judicial setbacks" 
for government agencies seek- 
ing to halt Communist penetra- 
tion in this country. 

The BenatoTS* sharply -worded 
criticism of the court was con- 
tained in the first two of a 
series of twelve documents sum- 
marizing months of study into 
Soviet penetration of the 
United States." 

Urges Stricter Curbs 
In this study, the committee, 
headed by Sen. James 0. East- 
land, D., MiM., reported evi- 
dence that the Soviets' secret 
agents are as hard at work as 
ever to filch this governments 
secrets—ana It was recom- 
mended that "the United States 
should take step* to limit more 
effectively the movements and 
activities of Russian and other 
Communist dWtomatta and 
semi-dlplomaUe personnel In 
this country" * 
The Supreme Court was fl«n, 

Kltical treatment primstfirfor 
t decision holding tt»t Jed 

%n "is so dominant that the 1 
jPederal system must be assumed 
t U mui a d e *cdmm*rttfjt£j* 



The committee also took a 
dim view of the court's decision 
hojding that the executive 
pranch's dismissal of securit * 
risks must be confined to thosii 
persons holding "sensitive" jobsl 

One report said: "The SovieS 
apparatus here continued to 
function without diminution of 
effort. This effort had two gen- 
eral purposes: <1> To undermine 
the nation's strength and par- 
ticularly to beat down the bar- 
riers already erected, both legal 
and in public outlook^ against 
Communist penetration; and (2) 
to assist In Soviet expansion 
abroad." 

See* Threat Iver-Preaent 

Is the Communist movement 
Ja this country still a threat? 
The Senate group's answer Is— 
yes. 

'The, Communist movement 
here," said one report, "is a 
threat principally because It is 
an extension of Soviet strength 
within our borders, If it were an 
Indigenous menace it would 
nave an entirely different na- 
ture, A Communist or a Soviet 
agent becomes formidable be- 
cause he represents Soviet 
go*er and has behind him the 
full force and resources of that 
mighty empire. The fluctua- 
tio ns then of the totcaa^onal 
J macli!HEij Tmist be known to 
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unde rstand ful ly the individual'* 
capacity/* 

While the CommunlBt party's 
prestige In the United States 
slipped after the Russians used 
armed force to put down the 
Hungarian uprising, the com- 
mittee said it learned of "few 
If any, Important detections 
from the party and an exami- 
nation of the old Communist 
redoubts and reservoirs of power 
indicated that . . . there was no 
noticeable impairment of their 
power.* 

"The current fall in prestige/' 
the report said, "has been ac- 
companied by numerous declara- 
tions on the part of the Com- 
munists themselves that pro- 
fessed weakness. It cannot be 
ascertained . . ♦ whether the 
Communists are simply prepar- 
ing a new form of organization 
tl at is calculated to avoid 
farther prosecution or make 
farther exposure* more dif- 
ficult/* 



The committee Is handicapped 
in its work, the report added, 
because of "the psychological 
phenomenon that it generally 
;akes three iff more years for a 
lommunist agent or party mem- 
_er to disentangle himself emo- 
tionally from his past sufficiently 
testify against the conspiracy 
—so our direct evidence is at 
best that. oM at it* point of 
origin. 

According to these . studies 
there is still an "appalling 
amount of propaganda pouring 
into the United States from sev- 
eral Communist countries" and 
this should be controlled by 
legislation. 

The committee recommended: 
'The Congress should enact 
legislation prohibiting the im- 
portation and distribution by 
foreign diplomatic or consular 
personnel, of propaganda ma- 
terial from the U. S. S. R. or its 
satellite Communist countries. 
"The Department of State 



should officially rykjfcat dis- 
semination of Communist or 
other subversive propaganda in 
the United States is an improper 
activity for foreign diplomatic 
or consular personnel-'* 
Warns of Corporation Control 

And the Senators reported 
that their inquiries showed evi- 
dence indicating "that control 
of an impressive number of 
American corporations, includ-j 
Aug some t holding a unique place 
In the realm of national defense, 
fad been acquired by anonymous 
Bccumulatlons of capital held 
libroad — notably in Canada and 
\n numbered accounts in Swiss 
banks/ 1 

it may be desirable, they said, 
to pass legislation that would 
"compel disclosure of the true 
ownership of Swiss bank 
counts exercising a control] 
voice in American Industry 
(and) , . t to limit the extent 
of foreign influence, if notf 
foreign control/ over American 
corporations/* 
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Blow to Enforcement? 

Subject to one slight protection that 
can be afforded by the courts, Ihr^Mon- 
day decision by the United States Sup rem e 
Court may deal a death blow to an im" 
porTarit factor In defense against crime. 
The government, says the court, An not 
keep secret the identity of an undercover 
1 ^tnformer If "the Identity becomes Jelevant 
^t SnaTielpful" to a defendant in a Jkminal 
triaL 

Clearly no defendant should be judged 
by testimony that Is not given in open 
court* But the mere Identity of an In* 

1 former is not necessarily germane to the 
/ lrial. It Is of decided Interest both to the 
iriminal world and the subversive world. 
feo the degree of protection accorded such 
fen informer by the court's view of phettv 
er his Identity is relevant and helpful to 
the defense will be important indied. 

A defendant has a right to lie con- 
fronted by an accuser. But where law en- 
forcement is merely tipped off as to 
crime t the Informer Is not an accuser. 
The FBI uses every effort to build up its 
court cases without exposing its under- 
cover men. Once forced to testify, their 
usefulness, achieved perhaps after years 
oi training, Is lost. 

I There is no disposition here to judge 
tiA Monday decision as bad Jial£Ss_Jt 
prives so in practice* It can, you know. 
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"Dallas Morning News" 
Dallas, Texas, 3/27/57 

William B. Ruggxes, Editor 
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Our ever-more-peculiar Supr eme Cour t, by a 1 6-1 de- 
cision, has ordered a retrial for~a"convicte3; self-confessed 
dope ptddler, because the Government at the original trial 
refused to disclose the name of an informer who had given 
evidence against the defendant. 

The majority opinion huffecf and puffed about "funda- 
mental rights'* of accused persons* Associate Justice Tom 
lark, the lone dissenter, snapped: "Once an^informant is 
known, the drug traffickers are quick to retaliate. Dead 
men tell no tales." 

Clark stated the common sense of the matter, we're 

vinced, and the reason why it is essential to protect iijl 

mers in m^ny cases if justice is to be done. It*s to bjl 

r ed the Supreme Court will think better, before too long* 

the dangerous principle laid down in this case. X 
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Uu fact that a juatlc* ' 

that ht had bean without it" 

f Apart from *"— -«Tf that * 
nwn had ant on ma «ouft for 
•omt tima, jodidal aarrtea teHi' 
nothing that la ratevaiit about tha 
quallficatiooa for tha tanot&ma ex- : 

aim, "there ia a vital dltference aoL 

far as aubatantiva tnintnr i« con-f 

cerned betwwn tha cxperiancal 

Jgained on sUte cotirts and on the 

I lower, Federal court*/' 

I ^Experience on a state court pre* 

I Pares a judge only "meagerly" for 

I th e eupreme bench. Even Holmes at 

■ nrst "found himself not at all at 

I home." And "o n more than one 

I occasion Canlozo complained • • • 

Ithat ha should not have been taken 

■from judicial labors with which he 

Iwas familiar • • • to types of con- 

Itroversies to which his past expert- i^ 

lence bore UtUe relaUon^ And. those 

Tfresh from a longish and con- i 

Ispicuously competent tenure on the 

I lower Federal courts do not find 

the demands of their new task 

(familiar/' 

'Detached and Withdrawn' 

*Mem£ership on the Supreme 
Court "involves functions and calls 

VJ^ ltieB M dUf « nt fro ™ those 
called for by other judicial positions 
as those called for by private prac- 
tice or public service/' v 

«As Edmund Randolph said, 'In a 
great measure • • • the supreme 
judges will form themselves after 
their nomination/' "The court • • • 
breathes life, feeble or strong, into 
the iiiert pages of the Constitution 
and the itatute books, Such func- 
tions clearly call for capacious minds 
and reliable powers for disinterested 
and fair-minded judgment It de- 
mand* the habit of curbing any tend- 
ency to reach results agreeable to 
desire or to embrace a solution of a 
problem before exhausting its com- 
prehensive analysis. One in whose 
keeping may be the decision of the 
court must have a disposition to be 
detached and withdrawn," 

l-Tha search for Justice* -should 
oe made among those men ♦ • • who 
gve Jhe best promise of satisfying 
the Intrinsic needs of the bourtno 

n?2T«I h f * ** ^ ^«>* 
U»y have manifested the needed 
qualities, • • • Th. signX^eSeTS 

^^^v*with^r;r 

^•^^^^^•deeived not from 

a^L^L* 11 * B6to ** ** Car- 
bad the*^-^- f.^S. 
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Washington, May 6- On March 20 an associate justice appointed 

by F.D.R. made a public address in which he reviewed "...the assumptj 
that prior 'judicial service* is not only a desirable but an indispe; 
qualification" for a member of the Supreme Court and concluded: 

"One is entitled to say without qualification that the correlatJ 
between prior judicial experience and fitness for the functions of tL 
Supreme Court is aero." 

Tgis associate justice is Felix Frankfurter w'c addressed a Phil 
memorial ceremony for the a ate Associate Justice Roberts. What folio' 
is an attempt to give the principal points in balance: Ninety men ha 
J served as supreme Court justices. Of 1% considered by Frankfurter, 
I 28 'had not a day's prior judicial service." Current legislative prop 
that five years on a lower Federal or high state court be made prereq- 
to Supreme Court appointment would have barred at least 35>. A ten-ye; 
requirement would have barred 1;5. "Apart from meaning that a man had 
on some court for some time, judicial service tells nothing that la 
relevant about the qualifications for the functions exercised by the 
Suoreme Court. 1 'Iha sAn-r^Vi fV»T» inst.io.M fl a>tmii/} ha mnA^ «*«Avin. 
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» who give the best promise of satisfying th e "intri nsic needs of the cot 
: no matter in what professional way they hii^piS/SSlSbS&^^B needed 

* qualities. ...The significance of the greattWI.^ derived not from th* 

g Sldil? C |nd U£ T.£»^i h S J a ^ that th ? y werejaclme^aciLJ^rdozo." And 

sracuey and randeis had the pre-euri *• <• th«Tr *-- ~h* +•« 
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Keeping Records Open 

[it IviU take time— perhaps a lot of it— produced at the trial and the trial ju< ge 
W determine clearly full implications of refused to call them from FBI files. T \ 
the Supreme Court's historic ruling yes* k , Th * hi * h cou ^ t in lts decision grafifo V) ■ 
terday on revealing secret information In I J * ncks * new k^t holding his attorney! J 
criminal trials. I should have been able to examine the 

Justice Tom Clark, in a vigorous dis- ]*?** b€f0re even * me M * 1 J ud * e 5aw 
senting opinion, reads dire meaning in- vinem * 

to th» mainritv hnlriincr f/\ citf <<TT**1a*. * • 

It appears to put the government at a 




to the majority holding to say: "Unless 
Congress changes the rule announced by 
the court . . . those intelligence agencies 
of our government, the FBI, for instance. 

1 may as well close up shop for the court 
has opened their files to the criminal 
andf afforded him a Roman holiday rum- 

i making through confidential information 
as f*ell as vital national secrets." 

Closer reading of the opinion doesn't 
Seem to show it means the government, 
and particularly the FBI, must hence- 
forth throw open its secret files to a 
?erson prosecuted by the government, 
he meaning would appear to be much 
narrower than that 

The case arose under the Taft-Hartley 
law that if a union is to get the pro- 
tection of government in dealing with an 
employer, its officers must file an affi- 
davit they are not Communists. Clinton 
Jencks took such an oath, but Jhe gov- 
ermVi p nt charged that he lied and prose- 
cwefl him. FBI undercover agents tes- 
tified In support of the governments con- 
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notes to the FBI while they were watdk_jvith all its citixenry- 
Jr.g the labor leader. The notes weren't at times appears high 



disadvantage when it finds it necessary **/ 
to prosecute on basis of vital or secret v , 
information supplied by witnesses the 
government is using to prosecute. Wheth- 
er the ruling holds the gpvernment must 
show all the secret information it has in 
hand isn't quite clear. Justice Clark's 
concern is based in that premise. f 

Such coutf make quite a difference Hn 
reffectiveness of agencies charged with 
national security, but. holdings that gov- 
ernment must operate 1 open-handedly in 
Healing with its citizens —even to the 
point of prosecution for alleged violation 
of its laws— are in the interest of pro* 
tecting civil rights not to be dealt with 
lightly. 

There has been a disturbing trend on 
the part of government to withhold in- 
formation in the name of classification, 

| or something equally whimsical, and any 

1 time the Supreme Court brings gov«?fc* 
mental operations into the clear light! tf ^TWFfcTn¥" 

publicity that should be in the inte#t TECISIQN 

Of better^ government and fairer deafftg 

wen if that price 
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Supreme Court Decisions 

The Supreme Court of the United States rendered two 
decisions on Monday which will make history in the United 
States. 

In one, It applied a sociological rather' than a h^.A 
yardstick to the Question of inter-corporate relations; in 

B'the other, Jt made It absolutely impossible for anv polite 
force, from the FBI to the local constabulary, to find a 
criminal and bring him to trial. 

Whereas the first decision affecting the Du Ponts and 
General Motors will undoubtedly be back in the courts for 
a practical solution, the second, involving law-enforcement, 
is so absurd as to require immediate legislation or every 
heroin pusher, every kidnaper, every gangster will have 
an open season. 

The FBI decision was written by Justice William J. 

[Ilrcnnan, Jr., who was bitterly -opposed by Senator Joe 
McCarthy before the Senator died. 

Section 7 of the Clayton Act was ir.arle to apply to the 
Du Pont case and this bars stock acquisition by one corpora- 
tion in another where such a purchase tends to create a 
monopoly in any line of commerce. 

This decision could be applied to all the recent take- 
overs, if it can be proved that the raids are not for profit 
only, but to create a merger or to build a monopoly. It is 
such a far-reaching decision 
that it could be applied to 
many phases of trade and 
commerce and it will take 
years before, by decisions, 
the whole of it will be estab- 
lished as law. 

One of the most serious 
problems facing the Du 
Ponts, General Motors, the 
Department of Justice and 
the Supreme Court Is what 
to do about the Du Pont 
stock. If dumped on the 
market, It could so depress 
t Me value of Genqral Motors 
Moek as tocajjwa calamity. 

Apparently Wall Street 
does not know the answer, 
for the stocks affected first 
r< *y, t ufa gave ground. WILLIAM BRENNAN, JR. 
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Also, if the Du Ponts are forced to sell this stock-nowr 

and to accept a capital gains, they would be faced by the 
necessity of an enormous capital outlay for taxes and their 
individual stockholders will face the same problem. Too 
many people could go broke. 

A further problem is raised: since 1938, the Govern- 
ment of the United States has been advocating the diversi- 
fication of industry as a war measure. 

The atom bomb alone required the facilities of about 
2,000 manufacturers. 

Does this decision under Section 7 of the Clayton Act 
mean that when a company invested its money in a defense 
project not normally germane to its business and it so 
turned out that this side-line devclaped f for one reason or 
another, into a monopoly, that the relationship between the 
two companies must be dissolved? 

What then becomes of diversification? And how does 
a company, in a swiftly changing world, protect itself from 
manufacturing only obsolescent products? 

It needs to be noted that the Du Ponts went into Ge?i- 
cral Motors when that company was on the skids. They 
rescued General Motors by buying 2.1 percent of it* stock. 

This question does not enter into the argument. What 
does arise is whether General Motors preferred to buy it 3 
paint from the Du Ponts because the Du Ponts owned 2:) 
percent of General Motors. 

The Brennan decision raises one of those abstract and 
doctrinaire opinions for which the present court is becom- 
ing famous or infamous, depending upon how you look at 
it. It lays down as law that a defendant is entitled to know 
and see what evidence a law-enforcing agency has in its 
possession against him. If law-enforcement agencies do 
that, they will be unable to function. 

One suggestion is that the next time there is a kidnap- 
ing, the FBI issue a statement as follows: "In view of Judge 
Brennan's decision in the Supreme Court we have to lot 
this kidnaper go his way to kidnap some more. The 
alternative is to place In jeopardy some fine American citi- 
zens who aided law-enforcement agencies hy nro vidian 
needrtHnformation. Let Judge Brennaiv catch "trte Md- 
jnaper his own way!" 
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. JWJves Freed in Killing 
SokKer-Mates Overseas 

Supreme Court Reverses Itself; 
Ruling May Bear on Girard Case 



By Tht Aitoclatid Preti 
WASHINGTON, June 10.— 
Two women sentenced to life 
lor killing their soldier-hus- 
bands ?^nt free today In an 
unusuaJiBtipreine Court reversal 
of a year-old decision. 

Today's rujjgj, by a 6*2 vote, 
held that civilians who accom- 
pany the "armed forces overseas 
' may not be tried in military 
courts for crimes committed 
abroad, 
-** ""trust a year ago, the court, 
with a somewhat different 
membership, ruled otherwise by 
a5*3 division. The court today 
directed the immediate release 
from custody of Mrs. Dorothy 
Krueger Smith, cortvicted in 
Tokyo of fatally stabbing Col. 
Audrey D. Smith, and Mrs. 
Clarice B. Covert, convicted in 
England of the ax murder of 
Master Sgt. Edward E. Covert. 

Civil Courts Ruled Out 
Mrs. Smith, daughter of a 
World War II general, has been 
in the Federal Reformatory for 
Women at Alderson, W, Va. 

Mrs. Covert has been free on 
bail since she won reversal of 
her court-martial conviction on 
a technicality in a civil court 
here. 



tion treaties with Great Britain 
and Japan and, secondly, on 
whether either country in- 
stitutes extradition proceedings 
to force the women to stand 
trial in its civilian courts] 

SpeakiAg for the Supreme 
Court majority today, Justice 
Hugo L- Black wrote: 

* f Ours is a government of 
divided authority on the as- 
sumption that in division there 
is not only strength, but freedom 
from tyranny. 

"And under our Constitution, 
courts of law alone are given 
power to try civilians for their 
offenses against the United 
States,'* 

In words that seem certain to 
ie seized upon by lawyers for a 
hited States soldier who has 
leen ordered to trial in Japanese 
ourts for killing a Japanese 
Woman, Justice Black wrote: 

It would "be manifestly con 
trary to the objectives of those 
who created the Constitution, as 
well as those who were respon- 
sible for the Bill of Rights— let! 
alone alien to our entire Con 
stitutional history and tradi- 
tion—" to say that the UnitA 
States may exercise power undo. 
an i nternational agreemeilt 
No United States civil court ' C " tec,i ou V a V eZ > column 4 
has jurisdiction over either 
woman as a result of today's 
Supreme Court opinion, 

[The court's ruling, The 
United Press said, frees the 
two women from any future 
American prosecution* Their 
future depends first on the 
teani-afcJfciited Stai 
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Wives Free in Killings 



(Continued from paye one) 

'without observing Constitu 
tional prohibitions." He added: 
"The prohibitions of the Con 
stitutioiNWere designed to apply 
to all branches of the national 
government, and they cannot be 
nullified by the Executive or b 
the Executive and the Sena 
combined (in the making 
treaties)." 

Justice Blaclt did not, 
course, take any notice of the 
case of Specialist 3/c William 
S. Girard, the soldier involved 
in the Japanese controversy, 
and the cases decided today bear 
on a different issue — except that 
Specialist Girard -was turned 
over to the Japanese for trial 
under terms of a United States- 
Japanese agreement. 
# Harlan Concur* 

In a concurring opinion, Jus- 
tice John M. Harlan said he 
joined the majority "on the nar- 
row ground that whefe the 
event Is capital/' civilian de- 
pendents of members of the 
j armed forces overseas cannot be : 
J tried by court martial in times! 
J of peace. 

Justice Felix Frankfurter, too,) 
said. "We are dealing here only 
with capital cases and civilian f 
dependents." ' 

Justice Tom C. Clark, in a" 
[dissenting opinion in which Jus 
jtice Harold H. Burton Joined, 
said the court's decision "re- 
leases two women from prosecu- 
tion though the evidence shows 
they brutally killed their hus- 
bands, both American soldiers, 
while stationed with them in 
quarters furnished by our armed 
forces on its military installa- 
tions in foreign lands.'* 

Justice Clark said he and 
Justice Burton still feel the 
court's original decision up- 
holding the right of the armed 
forces to try the two women was 
correct. 

For the majority Justice Black 
said the Supreme Court has 
regularly and uniformly" rec- 
ognized the supremacy of the 
Constitution over a treaty. 

At anothtr point, Justic Black 
wrote: 

'While w e recognize that the 
w*r IWJWeTfc of Congre, 



executive are broad t we reject 
the government's arguments 
that present treaties to peace 
permit mUitaray trial of civil- 
ians accompanying the arnjfed 
forces overseas in an area whore, 
no actual hostilities are undJr-l 
way." / ^ 




^^^^ Associated Press Herald Tribune— Unitpd Pr*s* 

FREED m SUPREME COURT DECISIONS. 
Oarp B^overt, left, and Mj^jeqxoJl^Xruegg^mlthr 
Both had been convicted in military trials of mnMenhg 
their serv icemen-husbande while they were o n duty in 
ioreign countries, - - f 
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Today in National Affairs 

A Supreme Court Decision 
Seen as Adding to 'Chaos' 

By DAVID LAWRENCE °)T^ 

WASHINGTON, June 12,~T heSupremc Court o f the United 
States added several complexities 16 the Judge-maffe chaos of our 
times last Monday when It handed down a decision freeing two 
American women who murdered their soldier husbands. The 
reason for acquitting them is that because they lived in military 
quarters overseas, they were denied a civilian 
"trial by jury/* 

Maybe Congress now will be encouraged 

give the same "civil rights" of trial by 

ury to both white and Negro citizens In the 

" iuth who don't commit murder but are 

erely charged with "criminal contempt" 

under vaguely worded court injunctions. 

Eight justices participated In the declr 

sion and the ninth refrained because he had 

not been on the court long enough to hear 

the whole case. But the ruling and dissenting 

opinions which covered more than 25,000 

words do not give Members of Congress or 

ny one else the slightest inkling of what is 

is not "the supreme law of the land" on 

particular issue. * 

Majority Opinion 
Four justices ruled that the wives of 
service men cannot be tried overseas or anywhere else by court* 
martial but must be tried W civilian courts—either foreign or 
specially provided for by the United States. 

Two justices In separate opinio* agreed to dispose of tj 
caw by freeing the two women becafse th ey said they had 
had a jury trial and that in the t nc fligfl CDuT T Mifl6m rev< 
matter of a capital offense— lttllf. If it does, it usually 
punishable by death— there has bends that some new facts 
to be a jury trial. They declared been brought out that weren't 
that other kind* of offenses kvailable before. This time the 

■najority of the Justices say 
Ifrankly their previous decision 
was wrong. Justice Frankfurter 
In his separate opinion goes to 
considerable pains, however, to 
show that the ruling rendered a 
year ago was based on a previ- 
ous , decision in another case 
that really doesn't resemble the 
facts or circumstances surround 
tag the present case. ft 

The School Decision 
One wonders after reading 
Justice Frankfurter's explana- 
tion why four of the six justices 
I who voted to release tha. Hjut-* 
derers didn't at least give sonU 
such explanation when they 
reversed the famous opinion up- 
holding "separate but equal" 
facilities in schools. This de- 
cision wag rendered originally m 
1896 and was then reversed In 
19M when the court merely 
■aid It believed "sociological" 
considerations had * somehow 
grown more important — « con- 
cession to expediency. Mr 
Frankfurter ha his opinion last 
Monday, however, Jn^ajauing 
of giving explana- 
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committed by Civilians attached 
to the armed forces' might pos- 
sibly come within military Jur- 
isdiction but declined to be spe- 
cific about future cases. 

Two Dissenters 

Two dissenting Justices said 
the evidence showed that two 
■women ^brutally killed their 
husbands, both American sol- 
diers* while stationed with them 
In quarters furnished by our 
armed forces on its military in- 
stallations In foreign ^ands," 

These justices wanted to up* 
hold the ruling of the military 
tribunal which had sent the 
women to prison for life. 

Now It so happens that these 
two cases were decided the other 
way— the military cour was up- 
held — In a decision handed down 
ago by tnT fluuiwne 
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[court occur, quoted appfov! 
|lr of the following concept: 

"If a precedent involving a 
black horse il applied to a case 
Involving a white horse, we are 
not excited. If it wer* an ele- 
phant, then we would venture 
into thought The difference 
might make a difference. We 
really are concerned about prec 
edenU chiefly when their facts 
differ somewhat from the facts 
in the case at bar." 

The foregoing will be quoted 
again and again to point out that 
the Supreme Court In reversing 
the "separate but equal" doctrine 
three years ago Just didn't have 
any new facts but decided to go 
along with the "trend of the 
| times." Justice Frankfurter in his 
latest opinion warns belatedly 
that reversals must be based on 
judicial principle and he adds: 
"Legal doctrines are not self- 
generated abstract categories. 
They do not fall from the sky; 
nor are they pulled out of it 
They have a specific juridical 
origin and etiology." 

Meaning of the Word 
, ^Looking up In the dictionary 
the word "etiology " one finds it 
means "custom." which makes 
the phrase mean Judicial prece- 
dent and the customs of the 
people — which the supreme court 
certainly ignored in the Integra 
tion cases. 

The Supreme Court r moreover, 
ventured into a lot of other fields 
with Its variegated opinion on 
the two. murder cases which it 
decided last Monday, Four of the 
justices — Chief Justice Warren 
Justices Black, Douglas and 
Brennan — said a significant 
thing about how treaties or 
agreements with foreign govern- 
ments cannot supersede the 
Constitution. Presumably even if 
the United States agreed by 
treaty, for instance, to let*Wil- 
11am Girard be tried by a Jap- 
anese, ccrot|jUik doesn't mean 
the treaty or agreement under 
witch Juch action were taken is 
constitutional. It could mean 
that Girard hftt a right to trial 
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S least by an American military 

Sen. Micked sponsor of the 
ptttch-discussed amendment to 
the Constitution to assure that 
a treaty cannot supersede the 
Constitution, feels reassured by 
the v new pronouncement but 
points out that only four justices 
subscribed to the declaration. It 
*n adds to the bewilderment of 
Mb* public which is being sol- 
emnly told that it must always 
bow to "the supreme law of the 
V**! fjgtever thaUiittUi 
OJ*i^iry.tfersJdrrtfm*eJ£c. 
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5 NAMED TO WRITE! 
HISTOBY OF COURT 

Profusion \o Relate Story 
of Supreme U. S. Tribunal j 
— Project Honors Holmes ; 
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Sjwct*! to Tht K«w Tort Tim*,, 

. WASHINGTON, June 15—* 
Five university professors weref 
appointed today to help write m» 
1 history of the Supreme Court. I 
J The history ii to be written as! 
J a memorial to Justice Oliver 
Wendell Holmes and will be fi-, 
nanced from a bequest by JUS- 
tir* Mrtlnn** f/\ +ti A TTnif^t cn-^+,— 1 

Government. The capital value 
of the fund is now 1425,000, 
drawing interest at an annual 
rate of 3}£ per cent. j 

Publication of the history was' 
authorized by Congress in 1955 
in a law that established the 
Oliver Wendell Holmes Devise 
Fund and set up a permanent j 
committee to administer it. L. ■ 
Quincy Mumford, Librarian ofi 
Congress, is ex-officio chairman 

J of the committee. 
— -~* i ••* v»**»^w* vt pii4iuui)v>ni mat 

the following had been named 
to the staff of editors: 

Alexander M. Bickel, Asso- 
ciate Professor of Yale Law 
School; Charles Fairman, Pro- 
fessor of Law at Harvard 
University; Julius Goebei Jr., 
Professor of Law at Columbia' 
University; Phil C. Neal, Pro- 
fessor of Law at Stanford Uni- 
versity, and Carl B. Swisher, 
Professor of Political Science at 
Johns Hopkinf University. 

Prof. Paul L. Freund of Har- 
vard Law SctiLol was appointed 
editor-in-chief! last September. 
The administrative editor is Jo- 
seph P. BUckensderfer, who also 
serves as executive officer for 
the permanent committee. 

Seven volumes are now pro* 
ijected. At a meeting next week, 
(the editorial group will discuss 
| the need for additional volumes. 
Professor Goebel has been as- 
signed to write the volume to be 









entitled "Antecedent* and 



Be- 



onmnnv« * 



178T to 1101, 

Professor Swisher will write 
"The Taney Period," 1S36 tcj 
1864. Roger B. Taney served as! 
Chief Justice during that period 
and died in office. I 

Professor Fairman wil write! 
"Reconstruction and Reunion," J 
1864-1888; Professor Neal, "Na-j 
tional Expansion and Economic} 
Growth/* 1888-1910; qtofessor, 
Bickel, "Responsible /Govern- { 
ment and the JudiciarJ" 1910- * 
1930; Professor Freui *'De-* 
pression, New" Deal, ~lnd thei 
Court in Crisis.' 1 1930-194L I 

This schedule leaves a gap for] 
the yean 1801**5. These were! 
the years whan John Marshall, J 
as Chief Justice, established the] 
role of the Supreme Court as the] 
interpreter of the Constitution] 
and successfully asserted its! 
power to invalidate laws passed I 
by Congress and actions of the { 
Executive branch. 
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